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JUNE TERM, 1866. 


PATRICK H. WINSTON, Ex’r., &. 0. EDWARD WEBB, and others. 


Where a residue in a will was given to John, Elizabeth, Edward and Robert, “four 
children of L. 8. and P. E Webb,” and John died in the lifetime of the testa- 
trix: Held, that his share did not survive to the other residuary legatees, but 
was undisposed of, and went to the next of kin. 

Distinction between the cases, where there is a lapse of a share in a residue 
given “to the children of a certain person, to be equally divided between 
them” as a class, and where there is such a lapse in a residue given to be 
equally divided among such children, nominatim, stated by Barts, J. 

(The case, Johnson v. Johnson, 3 Ire. Eq., 426, cited and approved; and that of 
Alison v. Allison, 3 Jones’ Eq , 236, so far as it differs from Johnson v. Johnson, 
disapproved.) 


OrternaL Bri, filed at Spring Term, 1866, of the Court 
of Equity for Bertie, to obtain instructions upon the residu- 
ary clause in the will of Elizabeth Spellings, deceased. 

The clause in question was: ‘‘ All the balance of my es- 
tate of every kind I give to John Webb, Elizabeth Webb, 
Edward Webb and Robert Webb, four children of L. 8. 
and P. E. Webb.”’ 

Of the residuary legatees John died before the testatrix, 
unmarried. 

The other residuary legatees, and the next of kin of the 
testatrix became parties to the cause, and at the said term 
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it was,*by consent, set for hearing upon bill and answers, 
and transmitted to this court. 





























Winston, for the complainant. 
No counsel in this court for the defendants. 


Battie, J. If a residuary fund be given by will ‘‘ to the 
children of a certain person, to be equally divided between 
them,’’ asa class, and one of them die in the life time of 
the testator, his share will lapse tor the benefit of the other 
residuary legatees. Viner v. Francis, 2 Cox Rep., 190. 
But if such a fund be given to the children, nominatim, or, 
to the six or any other number of children, to be equally 
divided between them, and one of the children die before 
the testator, his or her share will lapse, but will not fall 
into the residue for the benefit of the other children, whose 
shares, it is said, cannot be enlarged by such an event. 
Johnson v. Johnson, 3 bre. Eq., 426. Owen v. Owen, 1 Atk., 
494. Page v. Page, 2 Peer Wms., 489. Ackroyd v. Smith- 

) son, 1 Bro. C. C., 503. These cases show that the lapsed 
residuary share is undisposed of by the will, and must be 
distributed among the next of kin. In the case of Allison 
v. Allison, 3 Jones’ Eq., 236, a contrary doctrine was laid 
down, as it had also been in England by Sir Josern Jexyrt, 
the master of the Rolis, in the case of Hunt v. Berkeley, 
decided in the year 1731. But Hunt v. Berkeley was after- | 
wards expressly referred to and overruled by the cases of 
Owen v. Owen and Page v. Page, and the ruling in the lat- 
ter cases is now considered the settled doctrine in England. 
In like manner we must hold that the part of the decision 
in Allison v. Allison, which relates to the residuary share 
of one of the children, that lapsed by his death in the life 
j ot the testator, cannot be sustained. In the case which is 
} now before us the death of one of the children and resid- 
uary legatees, in the life time of the testatrix, caused the 
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lapse of the share intended for him, and, upen the authori- 
ty of the English cases and of Johnson v. Johnson, inthis « + 
court, we hold that it does not go to the other residuary 

y legatees, but to the defendant, Ann Rebecca Scott, who is 
the sole next of kin of the testatrix. There may be a de- 
cree for an account and settlement in accordance with this 
opinion, the costs to be paid out of the funds in the hands 
of the executor. 


| Per Curiam. Decree accordingly. 








L. L. CLEMENTS ». HENRY MITCHELL, and others. 


The rule, that entries in the books of a firm are evidence against al! of the par- 
ties, is true only of those made whilst the firm is doing business; therefore, 
entries so made by a partner who is winding up the partnership under a trans- 
fer to him for that purpose, are not, per se, evidence for him against a co- 
partner. 

A partner, who undertakes to wind up the firm-business, stands in the place of 

* an executor, and therefore can establish disbursements only by vouchers pro- 

perly authenticated. 


OriamnaL Bri, praying the settlement of two partner- 
ships, partially heard by this court at December Term, 1860, 
and now coming up for further directions. 

A sufficient statement of the fact will be found on pp. 
171-2 of Jones’ Kq., vol. 6. 


Moore and Donnell, for the complainant. 
Winston, for the defendant, Mitchell. 


Pgarson, C. J, The commissioner reports, that, in set- 
tling the business of the firm of Clements & Waldo, Clem- ; 
ents paid out more than he had collected, by the sum of 
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- $9,148.66, and he says, ‘this amount is copied from the 


Ledger of Waldo & Clements, and its existence there is 
about the only proof of its correctness ”’ 

The defendant excepts to this item in the report, on the 
ground that there was no evidence to support it. The ex- 
ception must be allowed. 

Whilst a firm is doing business, its books are evidence 
against any and all of the co-partners, and it makes no dif- 
ference when the entries are made. That princple, how- 
ever, has no application to this case, in which the firm had 
stopped doing business, and all of its effects had been trans- 
ferred to Clements, who was to settle up its affairs. The 


.account kept by him does not set out the dealings of the 


firm, or contain a memor‘al of ts actings or doings, but is 
merely a memorandum kept by Clements to show his re- 
ceipts and disbursements. The fact that he made use of the 
Ledger of the firm, instead of getting a book of his own, 
makes no sort of difference, although it seems to have mis- 
led the commissioner. 

A partner, who undertakes to wind up the affairs of the 
firm, stands in the position of an executor or administrator, 
and for that reason books kept by him of his collections and 
disbursements are not evidence for him, and he must show 
the amount of disbursements by the production of vouchers 
properly authenticated. 

We find among the papers a bundle, said to contain 
vouchers. It was not, however, opened or acted upon by 
the commissioner, and we can have nothing to do with it. 

As the other exceptions were not insisted upon, there will 
be a reference to reform the account, and show what re- 
mains due by Mitchell to Clements; allowing Waldo’s in- 
terest in the one firm to extinguish his liabilities in the 
other. 


Per CurRIAM. Ordered accordingly. 
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WILLIAM HASTINGS, Executor, &c. v1. JOHN EARP, and others. 


A testator gave to his wife money, slaves, &c., and afterwards, by a residuary 
clause; direcved “ that the balance of his property be sold, and the money aris- 
ing therefrom be equally divided amongst all the legatees named in this will, 
except the Masons ;” Held: 

1. That the residuary clause included such articles in the lapsed legacy as are 
the subects of sales at auction, but not such articles (either lapsed or other- 
wise undisposed of,) as are not subjects of such sales. 

2. That persons referred to in other parts of the will only as “ children of” &c., 
are included in such residuary clause equally with persons actually named in 
such parts. 

*, That the division directed by the residuary clausefis a division per capita. 

4. That the word “legatees” in the residuary clause included the wife, and that 
her share in the residue having lapsed does not go to the other residuary lega- 
tees, but is undisposed of, and goes to the next of kin. 

A bequest, that certain chattels “in the possession of my son John shall be di- 
vided between his children that may be living at his death,” does not, by im- 
plication, confer a life estate upon John, but such interest for life falls into the 
residue. 

(The cases, Jones vy. Perry, 3 Ire. Eq , 200; Pippin v. Ellison; 12 Ire., 61; Seales 
v. Scales, 6 Jones’ Eq., 168; Tucker v. Tucker, 5 tre. Eq., 82; Winston v. Webb, 
ante p. 1, and White v. Green, 1 Ire. Eq., 45, cited and approved.) 


Orri@InaL Birt, filed to Fall Term, 1864, of the Court of 
Equity for Johnston county, in order to obtain instructions 
upon a will. At the same term the cause was set for hear- 
ing, and transferred to this court. 

The opinion contains a sufficient reference to the facts. 


No counsel in this court for the complainant. 
Haywood and Rogers, for the defendant. 


Battie, J. The will of the testator consists of only five 
short dispositive clauses, yet the plaintiff’s counsel suggests 
several difficulties which have arisen as to the proper con- 
struction of it, upon which he asks our advice and direction : 
1, In the first clause of the will the testator gives his 
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wife twenty dollars in money and several personal chattels, 
absolutely, and three negro slaves, to wit, Tom, Frank and 
Dilly, for life, making no other disposition of these specifi- 
cally. In the fifth clause he says: ‘‘It is my desire that 
the balance of my property be sold, and the money &rising 
therefrom be equally divided amongst all of the legatees 
named in the will, except the Masons.’’ The testator’s 
wife died in his life-time, and it is asked, do the money, 
personal chattels and negroes fall within the residue, to be 
sold for division as prescribed in the residuary clause? The 
answer is, there is nothing restrictive in that clause to pre- 
vent it from embracing all the articles, except the money. 
This is established by many cases, and among others by 
Jones v. Perry, 3 1re. Eq., 200. 

2. The testator died possessed of money, notes, bonds, 
and other evidences of debts, which are not disposed of by 
the will, unless they are included within the terms of the 
residuary clause, and it is asked again, do they pass by it, 
or do they go to the next of kin as personalty undisposed 
of? It is settled by several cases that, as they are not the 
subject of sale by auction, they cannot pass by such a clause. 
See Pippin v. Ellison, 12 Ire.,61. Scales v. Scales, 6 Jones’ 
Eq., 163. The money, then, including the lapsed legacy 
of $20, together with the notes, bonds and other evidences 
of debt, must be distributed amongst the next of kin of the 
testator. 

3. The four children of the testator’s deceased daughter, 
Nancy Pully, have legacies given to each of them by name in 
the third clause of the will, while the children of his son John 
are mentioned as legatees in the second clause asa class, 
by the description of children. The questions are, do the 
children of John take at all under the residuary clause ? 
and if they do, is the division to be per capita among the 
Pully, and the John Earp, children, or do the latter take 
only one share as aclass? It is settled that John Earp’s 
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children do take as legatees, and take per capita with their 
cousins, the Pully children. See Tucker v. Tucker, 5 Ire. 
Kq., 82. a 

4. The residuary clause directs an equal division ‘‘amongst 
all the legatees named in the will except the Masons,’’ and 
a question arises, whether the testator’s wife, who died in 
his life-time, and his son John, who took but a life estate 
in certain lands and slaves and a small sum of money, are 
to be regarded as legatees, entitled each to a share of the 
residue? We can see nothing to exclude them. Another 
question is then presented, as to what is to become of the 
wife’s share of this residue, which lapsed by her death in 
the testator’s life-time. For the reasons given by us in 
the case of Winston v. Webb, ante p. 1, the wife’s share of 
the residue cannot go to the other residuary legatees, but 
must go to the next of kin of the testator. The consequence 
is, that the residue must be equally divided, per capita, 
amongst John Earp, his children and the Pully children, 
reserving a share for the wife, which, having lapsed, is to 
be distributed according to law among the next of kin. 

In the second clause of the will, the testator lends to his 
son John, for life, three negroes which he had put into his 
possession, and at his death to be equally divided between 
his and his sister Nancy Pully’s children, adding ‘‘ the in- 
crease from the above named negroes, since they have been 
in possession of my son John, I wish to be divided between 
his children that may be living at his death.’’ The coun- 
sel for some of the defendants suggests a doubt as to the pro- 
per construction of the clause. The question put is, does the 
increase belong to John for life by implication, or is it undis- 
posed of in that clause, so as to go into the residue men- 
tioned in the last clause? We answer that John cannot 
take it, because personal chattels are never so taken, by, im- 
plication, under a will. White v. Green, 1 Ire. Eq., 46. 
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Jt follows that it must fall into the residue, to be disposed 
of in the manner which we have herein before declared. 

Let a decree be drawn in accordance with this opinion, 
directing such accounts as may be needed, &c. 































Per Curiam. Decree accordingly. 
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THOMAS J. GRANDY v. EDMUND G. SAWYER, Adm’r., and ofhers. p 
A testator provided as follows: “1 lend unto my beloved wife, Mary G. Sawyer, n 
all of my real and personal estate, to have and to hold the same during her d 
natural life, and at her death I give the same to be equally divided between S: 
the heirs of my beloved wife, Mary G. Sawyer, and my heirs at law.” Held, 
upon the death of the wife, that : 
1. The rule of distribution per stirpes governs as well the division between the w 
dl “heirs” of the wife, and “heirs at law” of the testator, as that of the por- pe 
' tion given to the latter class, among themselves, pI 
it 2. Technical words, in the absence of explanation upon the face of a will, will f 
a] be taken in a technical sense. S 
3. A word repeated in the same clause of a will must, at each repetition, have on 
in! the same meaning attached to it. 8W 
4} 4. Where a direction is given for the equal division of a fund among several 66) 
i named persons, and “the heirs” of another person, and it appears that by 
iM} “heirs” is meant children, such division must be per capita; but when the 
word “ heirs” must include not only children, but grandchildren, &c., then cal 
the division must be per stirpes. the 
(The cases, Rogers v, Brickhouse, 54Jones’ Eq., 801; Lockhart v' Lockhart, 3 Jones’ per 
Eq., 205; Ward v. Stow; 2 Dev. Eq., 509, and Harris v. Philpot, 6 Ire., 324, b 
cited and approved.) e 
4 
OrietnaL Bru, filed at Spring Term, 1866, of the Court the 
of Equity for Camden county, praying for a settlement of of 
the estate of Malachi G. Sawyer, deceased. ‘The complain- leg 
ant was sole heir and next of kin of the widow of the de- the 
ceased, and the defendants, other than the administrator, not 
were the heirs and next of kin of the deceased. Answers to t 


were filed at the first term, and a report ordered and made. 
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The cause was then, by consent, set for hearing, and trans- 
ferred to this court, 
No further statement is necessary. 


Hinton and Winston, for the complainant. 
Smith, for the defendants. 


Battie, J. The pleadings present for construction the- 
following clause in the will of Malachi G. Sawyer: ‘I lend 
unto my beloved wife, Mary G. Sawyer, all of my real and 
personal estate, to have and to hold the same during her 
natural life, and at her death, I give the same to be equally 
divided between the heirs of my beloved wife, Mary G. 
Sawyer, and my heirs at law.”’ 

Two questions are raised: lst, Whether the testator’s 
widow took a life estate only in. all the property, real and 
personal, of the testator, or a life estate in one-half of the 
property, and an absolute estate in the other half by virtue 
of the rule in Shelly’s case; 2ndly, If she took a life estate 
only in the whole property, then, whether the persons an- 
swering to the descriptions, ‘‘ heirs of the widow,’’ and 
‘‘ heirs of the testator,’’ take per stirpes, or per capita. 

We deem it unnessary to decide the first question, be- 
cause we are clearly of opinion that the division between 
the heirs of the testator, and those of his widow, must be 
per stirpes, which will cause the devolution of the property to 
be the same as if the widow were to take one-half absolutely. 

Assuming then that the widow took a life estate only in 
the land and personalty, we must enquire how the division 
of the remainder is to be made between the devisees and 
legatees thereof. There is nothing in the will to show trat 
the words ‘ heirs at law,’’ as applied to the testator, were 
not used in their technical sense, and therefore we are bound 
to take them in that sense, and to hold that all of the bro- 
thers of the testator who were living. at his death, together 
with the children of his deceased sister, took the part given 
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to them, both realty and personalty, per stirpes. For this 
the case, Rogers v. Brickhouse, 5 Jones’ Eq., 301, is a direct 
authority. 

This rule being established for the division among the 
‘‘heirs at law’’ of the testator, we must also apply it to 
the division between them as a class, and the “‘ heirs’”’ of 
the widow. We cannot find any authority for a construc- 
tion which will, under the same clause of a will, cause a 
division partly per stirpes and partly per capita, among the 
objects of the testator’s bounty. On the contrary, we find 
it laid down in Lockhart v. Lockhart, 3 Jones’ Eq., 205, 
that even where there are different clauses of a will, if the 
testator use words in one clause which describe the devisees 
or legatees as a class, and again refers to them by the same 
words, they must be taken as a class in the second clause. 
That principle is decisive of the present case, and the divi- 
sion between the heirs of the testators’s widow and his own 
heirs at law must be per stirpes. 

Where a direction is given in a will for the equal divi- 
sion of a fund among several named persons and ‘‘ the 
heirs’ of another, and it appears that by ‘‘ heirs’’ it meant 
children, as in Ward v. Stow, 2 Dev. Eq., 509, and Harris 
v. Philpot, 5 Ire., 324, such division must be per capita ; 
but when the phrase, “heirs of, &c.,’’ must include not 
only children, but grandchildren as representatives of de- 
ceased children, then the division among all the devisees 
and legatees must be per stirpes. 

In this case the decree will direct a division, by which the 
only heir and next of kin of Mary G. Sawyer shall have 
one-half of the remainder of the testator’s property, and 
his own heirs at law and next of kin shall have the other 
half, to be divided among themse ves per stirpes. 

The costs of the suit must be paid out of the estate. 


Per Curiam. Decree accordingly. 
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WILLIE BUNTING o. JOHN H. HARRIS, Ex’r., &c. 


Where a testator used the following expressions; “I give and bequeath unto. my 
wife Sarah, all of the property that I possess at the time of my death, consist- 
ing of alé my real estate of all kinds, and all my money, notes and accounts, af- 
ter paying all my just debts ;” “My father and mother are to have the land 
lying on the south-east side of the Reedy branch, of the tract of land where 
they now live, and the stock, household aud kitchen furniture, at that place ;” 
and mertioned no other things in his will, although he died in possession of 
fifteen or more slaves, and of horses, cattle, crops, &c.; Held, that the wife 
was constituted universal legatee, except in regard to what was expressly given 
to the father and mother. 

By Pearson, C. J., arguendo: 

(1.) The words used in different wills are so different, and the circumstances of 
testators, in regard to property and the objects of bounty, are so various, that 
it is almost impossible to find one case upon such subjects that ought to govern 
another. 

(2 ) In doubtful questions of construction, something must be yielded to the con- 
temporaneous action of the parties concerned. 

(The cases, Fraser v. Alexander, 2 Dev. Eq., 348, and Clark v. Hyman, 1 Dev., 
382, cited, approved, and distinguished.) 


OrrarnaL Brit, for a residue alleged to’ be undisposed of, 
filed at Spring Term, 1861, of the Court of Equity for Nash 
county. -Subsequently a demurrer was filed by the defend- 
ant, and at Fall Term, 1862, the cause was set down for 
argument and removed to this court. 

The bill stated that the complainant was the father of 
the testator, B. B. Bunting, late of Nash county, who died 
in 1847, without issue, leaving a widow; and that the de- 
fendant was the executor of that widow, and, (as such,) 
also of the testator. After giving an extract from the tes- 
tator’s will, and stating that he died in possession, among 
other things, of certain slaves, some of which the widow 
sold to pay the testator’s debts, and others she retained un- 
til her death, in September, 1860, when they came into the 
hands of the dsfendant, the bill further stated that the 
complainant had been advised that the slaves did not pass 
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under the will, but were to be divided between the widow 
and himself, under the statute of limitations; and there | 
was a prayer for an account for distribution, and for other | 
relief. 

The following is the dispositive portion of the will re- 
ferred to: ‘‘I give and bequeath unto my wife Sarah all 
the property that I possess at this time, or may possess at ' 
the time of my death,—consisting of all my real estate of | 
all kinds, and all my money, notes and accounts, after pay- 
ing all my just debts; and my wife Sarah is to settle all 
my business if it is her wish, without an administrator. 
My father and mother are to have the land lying on the ‘ 
south-east side of the Reedy branch of the tract of land 
where he now lives, and the stock, household and kitchen 
furniture at that place; and not to be dispossessed of it dur- 
ing either of their lives, and at both of their deaths, that 
part of my estate is to be divided between my brothers and 
sister Susan, share and share alike. In witness where- 
of,’’ &c. 


Moore, for the complainant. The slaves do not pass un- 
der the clause. The comprehensive words are explained by 
the enumeration in detail. 

In Clark v. Hyman, 1 Dev., 382, tte words were, “‘I 
give all my property, consisting of both personal and per- 
ishable:’’ held, that land did not pass. 

In Fraser v. Alexander, 2 Dev. Eq., 348, the words were, 
‘As to what wordly estate I have, I dispose of it as fol- 
lows: It is my will that all my property, consisting of 
lands, stock of every kind, household and kitchen furniture, ad 
wagon and farming tools be sold at public sale, and divided 
among,’ &c. ‘It is my will that my executor sell my 
negroes at private sale,’’ without any direction for distribu- 
ting the proceeds of sale; held, that the slaves did not pass S 
under the will. | 


i a ee 


“| 


So 
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Here, says Ch. J. Ruffin, delivering the opinion of the 
court, after the general words ‘‘ what wordly estate it had 
pleased God to bless her with,’’ and ‘‘all my property’’ 
follow ‘‘consisting of lunds, stock of every kind, &¢e.; 
which, I do think, qualify the force of the preceding large 
words, and confine the bequest to the subjects particularly 
denominated.’’ Here, ‘‘all my property ’’ is controlled by 
‘‘consisting.”’ It is not ‘‘all the property,’’ absolutely ; 
but all that ‘‘ consisting of,’’ or which consists of land, 
stock, &c. It is not a defective enumeration of the things 
intended to be given, but is a precise description of the spe- 
cific things given, and of all of them. 

In Champion and others ex parte, Bus. Eq., 246, the words 
were, 1. ‘‘I give to H.C. all my real estate, consist- 
ing of lots in Shelby,’’ and then minutely and specifi- 
cally enumerated many lots situated in the town. 
2. “I give to H. C. all my personal estate,’’ and then 
proceeded to give to H. C. other real estate not designated 
by the first clause. There was a tract of land not men- 
tioned in either clause, (it having been purchased after the 
makigg of the will in 1847.) The court drew a distinction 
between this and the former cases, saying that, in this case, 
there was a mere failure to enumerate the particulars of a 
class ; and that in the former cases the enumeration was in 

reference to classes; and that a failure to enumerate the 
particulars of a class would not have the effect to exclude 
any article of the class. 

It is manifest that there is no purpose, in the will before 
us, to make classes ; and the case falls under the opinions 
of the court in,the two first cases. 

Batchelor, for the defendant. 




































Pearson, C. J.@ The bill is very meagre in its statements, 
and, on that account, the court has been much embarrassed. 
We are informed that the testator died without children, 
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leaving him surviving a wife, father and mother, brother 
and sister. We are also informed that, at the time of his 
death, the testator owned some fifteen or twenty slaves ; 
but we are not informed whether he owned any land, (ex- 
cept the tract devised to his father and mother,) or whether 
he owned any horses, cattle, hogs, crops on hand, &e. 
There is nothing to authorize the court to assume that he 
did not own any land except the tract devised to his father 
and mother, and that he was cultivating the land of his 
wife, with negroes, horsts, &c., acquired, “‘ jure mariti.”’ 
We are also informed that, by his will, he bequeathed 
and devised as follows: ‘‘I give and bequeath to my wife 
Sarah, all the property that I possess at this time, or may 
possess at the time of my death, consisting of all my real 
estate of all kinds; and all my money, notes and accounts, 
after paying all my just debts.’’ ‘‘ My father and mother 
are to have the land lying on the south-east side of -the 
Reedy branch, of the tract where he now lives, and the 
stock, and household and kitchen furniture at that place.’’ 
The notion that this man intended to give to his wife 
lands, notes and accounts, subject to the payment of his.debts, 
and to his father and mother the tract of land on which 
they lived, and the stock, household and kitcken furniture 
at that place,’’ and that he died intestate, in respect to fif- 
teen or twenty slaves, and to horses, cattle, hogs, crops, 
&c., is so contrary to the ordinary course of things, that 
every one will exclaim, There must be some mistake about 
it! Such could not have been his intention! Either the 
drattsman of the will has, in the former of the clauses 
above cited, used the word consisting instead of the word 
including, or else the word real to signify corporeal property, 
to wit, negroes, horses, farming utensils, crops, &c., as 
contradistinguished from things incorporail, to wit, money, 
notes, accounts, &c. We think, by its proper construction, 
the will makes the wife of the testator his ‘‘ universal lega- 
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tee,’’ except in respect to the tract of land and small arti- 
cles given to his father and mother ; and that the legacy to 
his wife includes the slaves, horses, crops, &c., that the testa- 
tor owned at the time of his death. What other sense can be 
given here to the words, ‘‘ My real estate of all kinds, and 
my money, notes and accounts,’’ than—WMy corporeal estate 
of all kinds, and my money, notes and accounts? 

This, we are satisfied, was the meaning of the testator, 
and in looking at the cases, we are gratified to find that 
there is nothing to force us to the conclusion that this man 
died intestate as to his slaves, horses, cattle, &c., which be- 
ing present, and so forcing themselves on the attention, are 
the primary subjects for the payment of debts, and the first 
things ordinarily disposed of by will. The cases of Fraser 
v. Alerander, 2 Dev. Eq., 348, and Clark v. Hyman, 1 Dev., 
382, were cited on the argument by the-counsel for the de- 
fendant, as governing this case. In Fraser v. Alexander, 


there is an express direction to sell the negroes at private 
sale—that case has no application. In Clark v. Hyman, the 
conclusion is, that Jand is not included in the description, 


‘* because, Aeirs at law are not to be disinherited, unless the 
testator’s intention to do so is clear.’’ In the present case 
the strain is, to exclude from the general words, slaves, 
horses, cattle, &c., which constitute the primary fund for 
the payment,of debts, and are the subjects most ordinarily 
disposed of in wills. So also here, the cases are altogether 
different ; and the construction of this will cannot be con- 
trolled by the construction put upon that. 

Indeed words used in different wills are so different, and 
the circumstances of testators in regard to property and the 
objects of bounty are so various, that it is almost impossible 
to find one case that ought to govern another. Each must 
stand on its own peculiar circumstances, and in doubtfal 
questions of construction something must be yielded to the 
cotemporaneous action of the parties concerned ; as, in this 
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case, an acquiescence for many years in the construction, by 
which it was taken fer granted that the testator had given 
his whole estate, including land, choses in action, negroes, 
horses, &c., (except the small legacy to his father and mo- 
ther,) to his wife, subject to the payment of his debts. 

The bill must be dismissed. 


Pr Curiam. Decree accordingly. 








J. C. 8. McDOWELL’S, Adm’r} and others ». JOHN A. MAULTSBY. 


A bill had been filed to obtain a discovery in aid of a plea of Usury, and the de 
fendant demurred thereto; afterwards, the act of 1865-’6, c. 24, repealing the 
former act upon Usury, and the act of 1865-’6, c. 43, upon the subject of evi- 
dence, were passed; Held, that the bill should be dismissed with costs. 


OrtatnaL Brit, for a discovery in aid of a defence at law 


upon the plea of Usury, filed to Spring Term, 1861, of the 
Court of Equity for Columbus county. At Spring Term, 
1862, the cause was set down for argument upon bill and 
demurrer, and transferred to this court. 

No statement of the contents of the pleadings is neces 


sary. 


Strange, for the.complainants. 
Person and Leitch, fer the defendant. 


Barrie, J. This is a bill for a discovery to aid the de- 
fence on a plea of usury to a suit at law upon a bond for 
the payment of money. The defendant demurred to the 
bill, and assigned as causes therefor that the discovey would 
expose him, first, to a ferfeiture of the land upon which the 
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suit at law is brought, and secondly, to a penalty of double 
the amount loaned. In reply, the counsel for the com- 
plainants-admitting, that the demurrer would be good but 
for a late act of 1865-’6, ch. 24, which repeals the act con- 
cerning “‘ Usury’’ in the Rev. Code, ch. 114, and takes 
away both the forfeitureand the penalty, insists that the 
grounds of the dvumurrer are thereby removed. On the 
contrary, the counsel for the defendant contends that, sup- 
posing that were so, which he does not admit, another late 
act has made the bill for the discovery unnecessary, by giv- 
ing the complainants a right to examine the defendant as a 
witness, upon the trial of the suit at law. See the act of 
1865-6, ch. 43. 

We are of opinion that the demurrer was good when it 
was put in, and ought to have been sustained ; and that if 
the late acts referred to by the counsel respectively have any 
effect upon the case at all, it is to render the discovery 
sought by the bill unnecessary, because the plaintiffs have 
a much better remedy by the power given to them of exam- 
ining the defendant on the trial at law. The demurrer 


must be sustained, and the bill dismissed with costs. 


Per Curiam. Decree accordingly. 
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DAVID COBB, and others v. ELISHA CROMWELL. 


A contract gave to the parties “the right to determine what work is necessary 
to be done, for the purpose of enlarging, &c., the said canal, &c.; and he or 
they shall be fully empowered to do the said work or have the same done, and 
the said parties shall bear and pay vhe reasonable expense and the burden of 
the said work, in the following proportions, &c.: Held, 

. That the parties were bound thereby, not to do the work or have it done, but 
to pay a ratable part of such expenses as one or more of them may incur. 

2. That, supposing the parties had undertaken to do the work, the court could 
not enforce a specific performance, because there is no mode of which the 
court can avail itself for determining what work is necessary ; that question be- 
ing, by the contract, left to the decision of some one or more of the parties. 


ORIGINAL BILL, seeking a specific performance, &c., filed 
to Spring Term, 1866, of the Court of Equity for Edge- 
combe county. Atthe same term a demurrer was filed, 
and the cause set down for argument, and removed to this 
court. 

The bill alleged that the parties are the owners of a ca- 
nal for draining their respective lands; and that, for the 
purpose of keeping up or improving the same, they (either 
personally, or as represented by persons whose covenants 
bound them,) agreed, among other things, as follows: 
‘4th. Any one or more of the said parties shall have the 
right to determine what work is necessary to be done, for 
the purpose of enlarging, deepening, cleaning out or re- 
pairing the said canal, or bridging the same where a publie 
road crosses it; and he or they shall be fully empowered to 
do the said work, or have the same done, and the said par- 
ties shall bear and pay the reasonable expense, and the bur- 
den of the said work, in the following proportions,’’ &c. 

After other statements, not necessary to be repeated, the 
bill contains the following: ‘‘ Your orators further show 
unto your Honor that the advantage, derived by the defend- 
ant to his lands from the said canal, is equal to the advan- 
tage derived by any one of your orators, and mueh greater 
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than those derived by most of them; that the said canal 
now requires cleaning out, and other improvements and 
reparations contemplated by the parties to the contracts 
aforesaid, to the value of at least fourteen hundred dollars, 
which your orators aver are necessary, and which they are 
desirous to have done; and your orators charge and aver, 
that it will be very onerous upon them to do, or have done, 
all the necessary work upon said canal, as the outlay will 
be, if not beyond their means, certainly very embarrassing 
and inconvenient ; and their remedy at law, to recover from 
the defendant his proportion of said outlay, will compel 
them first to expend a large amount for his benefit, which 
they are not prepared to do; and your orators therefore 
aver that such remedy at law is totally madequate; but if 
the defendant is compelled to bear his proportion of the 
burden assumed by the said Henry 8. Lloyd, (of whom de- 
fendant was an assignee,) by performing his part of the 
work, then the canal can be put and kept in proper condi- 
tion, to the mutual benefit of all the parties interested.”’ 

The prayer was for a specific performance of the above 
contract, ‘‘ your orators hereby offering to perform the same 
on their part,’’ and for other relief. 


Biggs, for the complainants. 
J. L. Bridyers, for the defendant. 


Pearson, C.J. Passing by the question, whether the de- 
fendant, as assignee, is bound by the covenant, we are of 
opinion that the complainants are not entitled to a decree, 
on two grounds: 

1, By the terms of the contract no one of the parties un- 
dertakes to do the work, or to have it done. The legal effect 
of the instrument is to bind the parties to pay a ratable 
part of the expenses that any one or more of them may in- 
cur in doing what work may, in his or their judgment, be 
necessary. This is the true construction, and the court 
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cannot compel a party to do that which he has not under- 
taken to do. 

2. Suppose the parties had undertaken to do the work, a 
specific performance by a decree would be impracticable, 
because there is no mode of which the court can avail itself, 
for ascertaining what work is necessary. Any one of the 
parties has the right to determine what work is necessary, 
and is fully empowered to do it, or have it done, This 
mode of deciding the question, viz. by one or more of the 
parties, is the only one provided by the instrument, and as 
they have seen proper to adopt it, any other is excluded. 
This puts it out of the power of the court to direct an in- 
quiry as to what work is necessary. The mode agreed upon 
by the parties contemplated that one or more of them shall, 
in the first instance, have the work done, and then call 
upon the others for contribution in money. . Such are the 
terms of the contract, and it is not in the power of the court 
to alter them, although it may be onerous to some of the 
parties to incur the expense of having the whole work done. 
Indeed, a readiness to do the work themselves, or to have it 
done, is the only check provided in the instrument upon 
the exercise of their discretion in respect to the work neces- 
sary, in order to make the canal answer the purpose for 
which it was intended. The court has no power to remove 
this check. 

Again, there is a general allegation that the work neces- 
sary to be done would require an outlay of $1,400; but 
there is no allegation that any one or more of the parties 
have determined what particular work is necessary to be 
done ; for instance, how much wider the canal should be, 
and at what places; how much deeper, &c., &c. Such an 
agreement would seem to be a necessary preliminary to rais- 
ing the questions which we have been considering. 

The bill must be dismissed. 


Psr Curiam. Bill dismissed. 
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MATILDA BROUGHTON, and others v. WILLIAM F. ASKEW. 


A question having been made, whether one whe, upon a purehase of a slave at 
a sale by a Master, had paid cash instead of giving bond, as required by the 
order of sale, could not be compelled to comply with that order; it was held 
that, inasmuch as one incident to the relief sought would be to give an op- 
tion to the defendant to have the biddings opened again, the intervening abo- 
lition of slavery rendered it unnecessary to decide the question. 


At Spring Term, 1860, of the Court of Equity for Wake 
county, the petitioners had obtained an order directing the 
Master to sell certain slaves upon a credit of six months. 
At the sale, upon the Ist of May, 1860, the defendant hav- 
ing inquired about it, was told by the deputy of the Master 
who conducted the sale, that he would, be allowed to pay 
cash for any purchase he might make. Thereupon he pur- 
chased one of the slaves, and paid the amount in cash. At 
Fall Term, 1860, the Master reported that this sale had 
been made for cash. 

At Fall Term, 1862, an order was made, which, after re- 
citing that the defendant had bid off one of the slaves in 
question, and that he had not complied with the terms of 
the sale by executing a bond with surety as provided by 
the decree,—directed the defendant to appear at the next 
term and show cause why he should not complete his pur- 
chase, according to the terms of the decree. 

At Fall Term, 1863, Askew filed an affidavit, stating 
what had occurred (as above) at the sale, and that this had 
afterwards been made known to the Master, and approved 
of by him. . 

At Spring Term, 1864, it was ordered that the rule against 
Askew should be discharged, and thereupon the petitioners 
appealed to the Supreme Court. The case was argued at 
June Term, 1864, of this court, and retained under advise- 
ment, 
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K. P. and R. H. Battle and Phillips, for the petitioners. 
Winston, Sen., and R. G. Lewis, for tue defendant. 


Parson, C. J. The emancipation of slaves makes it 
unnecessary to decide whether the petitioners have a right 
to require Askew to execute a note for the purchase money, 
or whether he has complied with the terms of sale by his 
payment of the money. For it is certain that he made his 
bid under the impression that the payment of the money 
wouid be a compliance with the terms of sale; and, if 
he was under a mistake, he is entitled to permission to 
withdraw his bid. ~ The effect of this is, to open the bid- 
dings and leave the slave unsold. This brings the matter 
within the ptinciple of Kidd v. Morrison, decided at this 
term. 

The order to show cause is dismissed without prejudice ; 
the parties each to pay their own costs. 


Per CuRIAM. Decree accordingly. 
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FANNIE E. MITCHENER ». THOMAS H. ATKINSON, and others. 


The fact, that a widow elects to take under a will, does not constitute her a pur- 
chaser as regards the legacies therein. 

The distinction between Dower in England, &c., and the same right in North-Caro- 
lina, stated by Pearson, C. J., in reference to the above doctrine. 

A widow who takes under a will in North-Carolina is barred of dower in the 
lands included in such will because of her election, and not under an idea that 
she has received a consideration therefor, 

The following words: “I give to my beloved wife, &c., the sum of $20,000, to 
be paid, &c., in eight annual instalments, the first to be due twelve months 
after the date of my death, and to be paid as follows, to wit: one note of hand 
on E. 8., for the sum of $1,000, and one on same for $500, each of them bear- 
ing interest at seven per cent., the balance of said instalment to be paid in 
money at any time when my said wife may desire; the remaining instalments 
to be paid annually thereafter from the proceeds arising from the sales of the 
produce of my farm;” Held to create a general pecuniary legacy, so far, that 
it does not fail upon a failure of the fund to which it is referred, but is to be 
paid out of the general assets, 


OrtainaL Bru, for the payment of a legacy, &c., filed to 


Spring Term, 1866, of the Court of Equity for Johnston 
county. Upon the coming in of the answers at the same 
term, the cause was set for hearing and transferred to this 
court. 

The testator had died in 1860, leaving a large estate in 
lands, slaves, bank-stock, &c., which he divided between 
his widow, the complainant,sand his two children, who, to- 
gether with their guardian, were the defendants. The abo- 
lition of slavery, and other loss of property incident to the 
conclusion of the late war, had given importance to the 
question as to how the legacies to the complainant were to 
be raised. The testator bequeathed most of his land to his 
son, and gave to his children, and two or three other lega- 
tees, several small legacies, general, specific, and residuary. 
To this statement the opinion of the court renders it neces- 
sary to add only that, after making provision for his wife 
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during her life-time or widewhood, out of his lands and 
slaves, he directed as follows: ‘‘I give to my beloved wife, 
Fanny E. Mitchener, as her own right and property, the 
sum of twenty thousand dollars, to be paid by my executor, 
or the guardian of my children as the case may be, in eight 
annual instalments, the first to be due 12 months after the 
date of my death; and to be paid as follows, to wit: one 
note of hand upon Elkanah M. Secor, for the sum of one 
‘ thousand dollars, and one on the same for five hundred dol- 
lars, each of them bearing interest at seven per cent.; the 
balance of said instalment to be paid in money at any time 
when my said wife may desire; the remaining instalments 
to be paid annually thereafter from the proceeds arising 
from the sales of the produce of my farm.”’ | 


Boyden and Olds for the complainants. 
Moore, for the defendant. 


Pearson, C. J. On the argument Mr. Boyden took the 
position that, in this State, when a legacy is given to the 
wife, she should be looked upon as a purchaser, and have 
priority over all other legatees. We do not assent to this 
proposition. A widow takes as an object of the testator’s 
bounty, and stands on the same footing as other legatees. 
There is no sound reason why a legacy to her should not 
have the same incidents and qualities that the law attaches 
to legacies given to others, among which is the rule, that, 
specific legacies are preferred to general legacies, and gen- 
eral legacies are preferred to residuary legacies; for, ina 
specific legacy the testator, in a measure, perfects the gift 
himself, by pointing out the identical subject ; whereas, a 
general legacy is oaly a direction to the executor to pay a 
certain amount or deliver a certain quantity ; and a residu- 
ary legacy is, by its terms, confined to what is left, after 
all the other legacies are satisfied. 











Mr. Boyden assumed, in the first place, that in England 
and several of the States it is settled, that; when a legacy 
is given to a wife in lieu of dower, the widow is looked upon 
asa purchaser, and her legacy is perfect; to support this 
positiqn he cited several cases. In the second place, he in- 
sisted that, in this State, the statute, which requires a widow 
to dissent from her husband's will, gives to the legacy the 
legal effect of being a “‘ bar to dower,’’ and therefore drew 
the conclusion that the doctrine is applicable here, and that 
a widow who does not enter her dissent is to be considered 
as a purchaser. 

In England and the States referred to the widow is enti- 
tled to dower of all lands of which the husband was seized 
at any time during coverture, so that after his death she 
may demand dower of all who have purchased land from 
him. Hence it is necessary to resort to jointures and pro- 
visions by will in the nature of jointures to “‘ bar dower.’’ 
In this State dower attaches only to land of which the hus- 
band dies seized, and there is no necessity for jointures or 
legacies in lieu of dower. So that the same considerations 
are not involved in the question as applied to England and 
to North-Carolina. 

We do not deem it necessary to express an opinion as to 
the soundness of this doctrine; and will only say that if 
the widow is to be looked upon as a purchaser, it can only 
be to the extent of the value of her dower. The excess of 
the value of the legacy is a new bounty, for it is idle to say, 
‘‘a testator may, if he sees proper, overreach himselt, by 
offering a higher price for the dower than it ‘s worth, and 
in this way deprive him of the merit of considering his 
wife, in any degree, the object his bounty, and hold him up 
merely in the light of one who is driving a bargain on his 
death-bed! Admitting, for the sake of argument, the first 
branch of the proposition, we are fully satisfied that the 
second branch of it is not true. 
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A widow who takes under a will is not allowed to claim 
dower in land, which is disposed of by the will. This rule 
is not the effect of the statute in reference to dissents by 
widows, nor does it rest on the idea of creating a bar to 
dower, but it is raised upon the equitable doctrine of elec- 
tion, which forbids one who claims under a will from set- 
ting up a claim against it, so as to disappoint the intention 
of the testator. This doctrine applies as well to all other 
legatees as to the widow. [or instance, if a testator gives 
one of his own horses to A, and gives a horse belonging to 
A to B, A shall not have both horses, but is put to his elec- 
tion ; so if a testator gives a legacy to his wife, and devises 
land in which the wife is entitled to dower to B, the wife 
shall not take her legacy and be also allowed to claim 
dower, and disappoint the intention of the testator in res- 
pect to the devise to B, but is put to her election ; and the 
effect of the statute is simply to require her to make her 
election in reasonable time, and to give to her neglect to do 
so the effect of an election to claim under the will; so that 
her right of election may not delay the settlement of the 
estate. The fact that this doctrine of election is confined 
to property disposed of by the will, and that in any land 
not disposed of the widow is still entitled to dower, and 
that she is also entitled to a distributive share of any part 
of the personal estate of which the husband dies intestate, 
clearly upsets the idea that the legacy is given as a bar to 
dower, and makes the supposed doctrine in England and 
some of the States altogether inapplicable. To this cause 
we ascribe the fact that it has never before been contended in 
our courts, so far as we are aware, that a legacy to a widow 
is to be looked upon as a purchase, and to be secured to her 
in preference to all other legacies, and, in fact, to the ex- 
tent of the value of her dower, in preference to creditors ; 
for the reasoning would carry the conciusion that far—in- 
asmuch as dower was not liable for the payment of debts. 



















And under this principle we find that the statute, which se- 
cures to the widow the equity of subrogation, provides that 
land devised to the widow shall be exempt from liability to 
creditors, in the same way that her dower would have béen 
to the extent of the value of the dower. 

We do not concur in the position taken by Mr. Moore on 
the part of the defendants, that this $20,000 legacy is so 
far specific as to be confined for its payment to the subjects 
pointed out by the testator, and must fail to the extent that 
these sources of payment have failed. We think that, by 
the proper construction of the will, this is a general pecu- 
niary legacy, with reference to a fund for its payment in the 
first instance, but that the legacy is not to fail to the extent 
that the fund fails—in other words, the legacy is not con- 
fined to the fund indicated by the testator as the source out 
of which he exrected and wished the money could be raised, 
but on failure of the fund, either wholly or in part, it is to 
be paid out of any part of the estate to which the law does 
not give other legatees the preference. Graham v. Graham, 
Bus. Eq., 291. ‘‘ This is a legacy of quantity (in our case, 
of number,) in the nature of a specific legacy, as, of so much 
money with reference to a particular fund for its payment. 
This kind of legacy is so far general, and differs so much in 
effect from a specific one, that if the fund be called in or 
fail, the legatee will not be deprived of his legacy, but be 
permitted te receive it out of the general assets.’’ This 
passage from Roper on Legacies, 1 Vol. 149, 150, fits our 
case precisely, and is adopted by the court. 

We have seen that specific legacies have a preference over 
general legacies. The case of Biddle v Carraway, 6 Jones’ 
Eq., 95, cited by the plaintiff's counsel, where it is held 
that a general legacy was so charged on the estate as to 
give it preference over specific legacies, was decided on «its 
peculiar circumstances, and is not applicable to our case. 

Treating this as a general pecuniary legacy, it has pre- 
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ference over the residuary legacy given to the two children, 
and in aid of the fund referred to in the first instance, 

















































every part of the estate not given specifically must be ap- , 
. . , C 
plied to pay off this legacy and the other small pecuniary 
: , ; ’ : a 
legacies, which stand on the same footing. Of course this | 
remark does not apply to the real estate. P 
: ; ; i w 
There will be a decree according to this opinion, and a h 
( 
reference for an account. 
te 
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Per CuRIAM. Decree accordingly. 
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Where there is reason to apprehend that the subject of a controversy in equity 
will be destroyed or removed, or otherwise disposed of by the defendant, in 
pending the suit, so that the complainant may lose the fruit of his recovery, or po 
be hindered and delayed in obtaining it, the court, in aid of the primary th 
equity, will secure the fund by the writ of sequestration, or the writs of se- 
questration and injunction, until the main equity is adjudicated at the hearing 60! 
of the cause, ad 
(The case, McDaniel v. Stoker, 5 Ire. Eq.. 274; and the distinction taken in Cape- sta 
hart v. Mhoon, Bus. Eq., 31, between special and common injunctions, cited and th 
approved. ) 
Orta@InaL Brit, for an account of a partnership, &c., filed - 
to Spring Term, 1866, of the Court of Equity for Gates | 
county. Upon the coming in of the answer at that term a " 
motion was made to dissolve an injunction theretofore ob- 
tained. Barnes, J., having disallowed the same, the de- 
fendant appealed. th 
; , " a 
The bill stated that in March, 1865, a partnership had 
. ; or } 
been formed between the parties, for the purpose of trading P 
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in cotton. By its terms complainant was to furnish the hi 
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liver it over for sale to the complainant, who was to account 
for the proceeds. The business lasted until March, 1866, 
and whilst it was going on (in March, 1865,) the defendant 
purchased 24 bales of cotton, weighing some 10,000 pounds, 
which has been in his possession since May, 1865, and which 
he has refused to turn over to the complainant, according 
to the terms of the partnership ;‘although the latter has 
offered to execute a bond to him to secure his share of the 
proceeds. That the defendant is in humble circumstances, 
has sold about 1,000 pounds of the cotton, and applied the 
proceeds to his own use, and has declared his intention to 
sell the remainder thereof, and put the money in his wife’s 
hands, &c. The prayer of the bill was for an account, and 
meanwhile for writs of injunction, sequestration, &c. 

By the answer the right of the complainant to the cotton 
in question was denied, and a right in the defendant to dis- 
pose of it asserted. A detailed statement was given as to 
the connexion between the parties. In the course of it 
some of the allegations of the bill were denied, others were 
admitted, and a full statement of other facts and circum- 
stances made, and relied upon to avoid the conclusions in 
the bill. 

The view taken in the opinion of the court renders it un- 
necessary to report the contents of the pleadings more fully. 


Smith and Yates, for the complainant. 
Peebles, for the defendant. 


Prarson, C. J. Where there is reason to apprehend 
that the subject of a controversy in equity will be destroyed, 
or removed, or otherwise disposed of by the defendant, pend- 
ing the suit, so that the complainant may lose the fruit of 
his recovery, or be hindered and delayed in obtaining it, 
the court, in aid of the primary equity, will secure the 
fund by the writ of sequestration, or the writs of seques- 
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tration and injunction, until the main equity is adjudicated 
at the hearing of the cause. 

These writs are extraordinary process, and to sustain 
them, on a motion to dissolve the injuction and remove the 
sequestyation, the court must be satisfied: Ist, that the 
complainant does not sue in a mere spirit of litigation, and 
seek to set up an unfotinded claim, but has ‘‘ probable 
cause,’’ and may at the hearing be able to establish his pri- 
mary equity ; 2d, that its extraordinary process is rot asked 
for simply to vex and embarrass the defendant, but because 
there is reasonable ground for apprehension in regard to 
the security of the fund pending the litigation. 

At this stage of the proceeding there is nothing before 
the court but the bill, answer and exhibits; and treating 
the bill as an affidavit in support of the complainant’s alle- 
gations, the court, upon that, in connexion with the answer 
and exhibits, is, taking the whole matter together, to de- 
cide the question of probable cause in regard to the primary 
equity, and the question of a reasonable apprehension as to 
the security of the fund. McDaniel v. Stoker, 5 Ire. Eq., 
274. 

These principles are settled, and so fully sustain the order 
appealed from, that we can account for the appeal, only by 
supposing that the distinction between cases of special in- 
junction and sequestration, like the one before us, and 
cases of the common injunction to prevent a party who has 
obtained a judgment at law from suing*out execution (where 
the rule is, the injunction will be dissolved on the com- 
ing in of the answer, unless the equity be confessed, or the 
answer be insufficient or evasive, see Capehart v. Mhoon, 
Bus. Eq., 31,) was not adverted to. 

How the facts may be declared to be at the hearing of the 
cause, will depend on the proofs. It is sufficient to say that, 
as they now appear to be upon the bill and answer, we are 
satisfied that the complainant has probable cause in support 
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of his equity, and that there is reasonable ground to appre- 
hend that the defendant, unless restrained, inasmuch as he 
sets up an exclusive claim to the cotton, would remove and 
dispose of it in violation of the agreement alleged by the 
complainant, whereby the latter would be hindered and de- 
layed in having the decree enforced, should the case be de- 
cided in his favor. We refrain from entering into any dis- 
cussion of the facts, in order to have the matter open until 
the cause is brought on for hearing. 

In the mean time the parties may enter into such an ar- 
rangement as their common interests suggest, in order to 
have the cotton sold at the present high prices, and the pro- 
ceeds of sale held subject to the final decree. 


Per CURIAM. Decretal order afiirmed. 








ELIZABETH KIDD v. JOHN MORRISON and CORNELIUS DUNLAP, 
Adm’rs, &c. 


Where a bill had been filed to rescind a deed of release and quit-claim fora 
slave, on an allegation of fraud: upon the emancipation of the slave by act of 
law, the court declined to hear the cause, and ordered the bill to be dismissed 
without prejudice, and that each party should pay his own costs, as if the suit 
had abated. 


OrsatnaL Brit, filed to Spring Term, 1861, of the Court 
of Equity for Moore county. At Fall Term, 1863, the cause 
was set for hearing, and transferred to thiscourt. It is un- 
necessary to give any further statement of the facts than is 
contained in the opinion of the court. 


No counsel in this court for the complainant. 
Strange, for the defendant. 
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Pearson, C. J, The bill is filed for the rescission of a 
deed of release and quit-claim for a negro slave named Tom, 
on an allegation of fraud in obtaining its execution. 

At the filing of the bill the slave was in the possession of 
the complainant, and continued in her possession up to the 
time of his emancipation by act of law. So that the bill 
presents no question in respect to profits or hires, and the 
sole question made is in respect to the title. 

That question is now gone. It has passed away by the 
political death of the slave, as compfetely as if he had died 
a natural death. There being no longer any subject matter 
of controversy, the question arises whether the court will 
hear the cause, and make a decree that can only serve to 
dispose of the costs? 

To say nothing-of the labor and consumption of time in 
wading through a mass of depositions, and weighing the 
learned arguments which the hearing would elicit, the 
court does not consider itself at liberty to go into a hearing, 
for the reason that there is nothing now before it but a 
mere hypothetical case, and any declaration of principle set 
out in the decree would be entitled to, and would receive, no 
more consideration than mere dieta. 

It was suggested at the bar, that as the complainant has 
no longer a cause of suit, the bill ought to be dismissed at 
her costs. If the slave belonged to her, it is hard enough 
that she must bear the loss caused by the act of. law. 
Whether she ought to pay the costs, depends upon whether 
the act’of the defendant which gave rise to the suit was 
wrongful or not, and that cannot be determined without 
hearing the cause. 

The bill will be dismissed without prejudice ; the parties 
each to pay their own costs, as if the suit had abated. 


Per Curiam. Bill dismissed, 
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. JOHN BURROUGHS, Administrator of MANN JENKINS, deceased v. JOHN 
i A. JENKINS, and others, 


In order to set aside a conveyance that is very advantageous to the bargainee, it 
is necessary to allege and prove, either the existence of those confidential re- 
lations between the parties, on account of which public policy will not allow 
such a transaction to stand, or, the actual exercise by the bargainee of undue 
influence, circumvention or fraud. 

Declarations of a bargainor impeaching a conveyance, made after its execution, 
are not admissible in evidence. 

(The cases, Futrill v. Futrill, 5 Jones’ Eq., 61, Deaton v. Munroe, 4 Jones’ Eq., 39, 
cited, and approved.) 


ORIGINAL Birt., to impeach a deed of conveyance, filed to 
Fall Term, 1859, of the Court of Equity for Orange county, 
and set for hearing, and transferred to this court at Spring 
Term, 1866. 

The deed sought to be set aside was dated 27th November, 
1855, and conveyed to the defendant a reversionary interest 
in certain property (chiefly slaves) which, after it had fallen 


into possession, was sold for about $3,500. The bargainor 


was a man of about sixty years of age; the bargainee was 
his son, aged about twenty-five years ; and the person, upon 
whose death the property was to come into possession, was 
above eighty years of age. 

The other facts necessary for the understanding of the 
opinion are sufficiently stated therein. 


Graham, for the complainant. 

Norwood, for the defendants. 

BattLe, J. The relief which the complainant seeks in this 
case is founded upon the allegations that the deed men- 
tioned in the pleadings was obtained by the defendant, John 
A. Jenkins, from his father, by taking advantage of the 
pressure upon him for money, his fears of being compelled 
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to sacrifice the property conveyed, a state of partial intoxi- 
cation, an undue control which he had acquired over him, 
and by making false pretences to him. There is no aver- 
ment in the bill, and certainly no proof, that there existed 
between the defendant John and his father either of those 
confidential relations in life in which a conveyance obtained 
from the defendant or inferior party, by the superior, will, 
upon principles of policy alone, be set aside, unless the ut- 
most fairness is shown ; see Futrill v. Futrill, 5 Jones’ Eq., 
61, and the cases therein referred to. The allegations in 
the present case are, in effect, charges of undue influence, 
circumvention and fraud; and in order to entitle the com- 
plainant to relief, inasmuch as they are fully, positively 
and distinctly denied in the answer, they must be proved ; 
see Deaton v. Munroe, 4 Jones’ Eq., 39, and the cases 
therein cited. 

The only enquiry, then, is one of fact, whether the com- 
plainant has sustained his allegations by the requisite proof. 

Upon a careful examination of the testimony, we are sat- 
isfied that he has not. 

The charge, that the deed was executed whilst the bar- 


gainor was in a state of partial intoxication, is entirely dis- 
proved by the statement of the subscribing witness. The 


same witness, who is the professional gentleman that drew 
the instrument at the request of the parties, proves further 
that the bargainor himself gave the instructions as to the 
terms of the instrument, seemed to understand them per- 
fectly, and did not appear at the time to be acting under: 
the influence of the bargainee. He states also, that al- 
though ‘‘ five dollars’’ was inserted in the deed as the con- 
sideration thereof, the bargainee, who was not present at 
the time, said soon afterwards, when informed of it, that 
three hundred dollars was the true consideration ; to which 
the bargainor assented, and that. thereupon he, the witness, 
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expressed the opinion to them that it would make no dif- 
ference. 

There is full proof of the fact that the bargainor was a 
poor man, having a family to maintain by daily labor ; that 
he was in debt, and often pressed for payment; but it does 
not appear that his son, the defendant, availed himself of 
those circumstance for the purpose of acquiring influence 
over him. He did indeed come to the relief of his father 
by assuming the payment of his debts, at least, of the most 
pressing of them,—but it is not proved that this arrange- 
ment was made at his, and not at his father’s instance. 

The allegation that the bargainor was a man of weak 
mind, and easily influenced, is not sustained. The only 
witnesses examined, other than thddAtestin e ity, rere 
produced by the complainant, and no one can look over the 
testimony without being satisfied that the bargainor was a 
man of ordinary intellect, ordinary firmness, and was by 
no means so habitual a drunkard as he is represented in 
the bill. 

The charge of undue influence exercised by the defendant, 
John, over the bargainor, is equally unsupported by proof. 
It is true that the father sometimes worked in the employ- 
ment of tne son, (both being carpenters,) and one of the 
witnesses testifies to the use of harsh language by the son 
whilst giving a command to the father in relation to his 
work. Another witness, however, who worked with the 
father whilst employed by the son, states. that he never 
heard any such language used by the son in addressing the 
father , whilst still another witness expresses the opinion 
that the bargainor might have been influenced by love, but 
could not have been by fear. 

The declarations made by the bargainor after the execu- 
tion of the conveyance were not admissible to vary its ef- 
feet. Supposing however that they were, in the present 
ease they tend to prove either too little or too much: 
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to sacrifice the property conveyed, a state of partial intoxi- 
cation, an undue control which he had acquired over him, 
and by making false pretences to him. ‘There is no aver- 
ment in the bill, and certainly no proof, that there existed 
between the defendant John and his father either of those 
confidential relations in life in which a conveyance obtained 
from the defendant or inferior party, by the superior, will, 
upon principles of policy alone, be set aside, unless the ut- 
most fairness is shown ; see F'utrill v. Futrill, 5 Jones’ Eq., 
61, and the cases therein referred to. The allegations in 
the present case are, in effect, charges of undue influence, 
circumvention and fraud; and in order to entitle the com- 
plainant to relief, inasmuch as they are fully, positively 
and distinctly denied in the answer, they must be proved ; 
see Deaton v. Munroe, 4 Jones’ Eq., 39, and the cases 
therein cited. 

The only enquiry, then, is one of fact, whether the com- 
plainant has sustained his allegations by the requisite proof. 

Upon a careful examination of the testimony, we are sat- 
isfied that he has not. 

The charge, that the deed was executed whilst the bar-- 


gainor was in a state of partial intoxication, is entirely dis- 
proved by the statement of the subscribing witness. The 


same witness, who is the professional gentleman that drew 
the instrument at the request of the parties, proves further 
that the bargainor himself gave the instructions as to the 
terms of the instrument, seemed to understand them per- 
fectly, and did not appear at the time to be acting under: 
the influence of the bargainee. He states also, that al- 
though ‘‘ five dollars’’ was inserted in the deed as the con- 
sideration thereof, the bargainee, who was not present at 
the time, said soon afterwards, when informed of it, that 
three hundred dollars was the true consideration ; to which 
the bargainor assented, and that. thereupon he, the witness, 
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expressed the opinion to them that it would make no dif- 
ference. 

There is full proof of the fact that the bargainor was a 
poor man, having a family to maintain by daily labor ; that 
he was in debt, and often pressed for payment; but it does 
not appear that his son, the defendant, availed himself of 
those circumstance for the purpose of acquiring influence 
over him. He did indeed come to the relief of his father 
by assuming the payment of his debts, at least, of the most 
pressing of them,—but it is not proved that this arrange- 
ment was made at his, and not at his father’s instance. 

The allegation that the bargainor was a man of weak 
mind, and easily influenced, is not sustained. The only 
witnesses examined, other than thé dattestin ge Wwitges, rere 
produced by the complainant, and no one can look over the 
testimony without being satisfied that the bargainor was a 
man of ordinary intellect, ordinary firmness, and was by 
no means so habitual a drunkard as he is represented in 
the bill. 

The charge of undue influence exercised by the defendant, 
John, over the bargainor, is equally unsupported by proof. 
It is true that the father sometimes worked in the employ- 
ment of tre son, (both being carpenters,) and one of the 
witnesses testifies to the use of harsh language by the son 
whilst giving a command to the father in relation to his 
work. Another witness, however, who worked with the 
father whilst employed by the son, states. that he never 
heard any such language used by the son in addressing the 
father , whilst still another witness expresses the opinion 
that the bargainor might have been influenced by love, but 
could not have been by fear. 

The declarations made by the bargainor after the execu- 
tion of the conveyance were not admissible to vary its ef- 
feet. Supposing however that they were, in the present 
case they tend to prove either too little or too much: 
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No reliance can be placed upon the evidence which repre- 
sents the bargainor as being too drunk to know what he 
was about in executing the deed, when it appears from the 
testimony of the subscribing witness that at that time he 
was perfectly sober. 

Upon the whole, we are satisfied that the essential alle- 
gations of the bill are not sustained by the proofs ; and the 
consequence is, that the bill must be dismissed with costs. 


Per Curiam. Bill dismissed. 








VIOLET W. ALEXANDER v. MOSES B. TAYLOR and others. 


A bill seeking an attachment, on account of a single claim, is not multifarious 
because it prays that such attachment issue against property in the hands of 
various persons, or because it seeks from such persons an account of their 
respective dealings with the debtor. 

Where, in such a bill, process (but not relief) had also been prayed for against 
the executors of the surety to the debt, and a judgment pro confesso had been 
taken against them: Herd, that, although the bill would have been dismissed 
as to them if they had demurred, no other defendants could complain of their 
misjoinder. 

The debtor in an attachment suit in equity has no status in court until he has ap- 
peared and replevied, in accordance with the 25th section of Rev. Code, ch. 7, 

An attachment in equity will lie against the principal, even though the remedy 
at law against his surety has not been exhausted. 


OrietnaL Britt, attaching the estate of a non-resident 
debtor, filed to Spring Term, 1866, of the Court of Equity 
for Mecklenburg county. At the same term the cause was 
argued before Mitchell, J., upon a demurrer. 

The bill showed that the defendant, Taylor, who had left 
the State and was then residing in Pennsylvania, was in- 
debted in a considerable amount to the complainant; that 
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one Steele was surety to the debt, and was then dead, leav- 
ing one White as executor, who was also dead, leaving the 
defendants, Sarah J. White and John M. White his execu- 
tors; also, that Taylor, before leaving this State, had en- 
tered info a partnership for mercantile purposes with the 
defendants, J. M. Sanders and J. J. Blackwood, and retains 
a considerable interest therein ; and that he is a stockholder 
in the Charlotte and South-Carolina Railroad Company. 
The bill also showed that the complainant had issued an 
attachment at Jaw against certain real estate, which was 
ali the property, subject to an attachment at law, that Tay- 
lor owned in the State; and that was wholly insufficient te 
satisfy the claim in question. 

The bill prayed for an attachment against the stock, and 
the interest in the partnership, and for an account against 
the partners, also for other relief; and for that purpose 
prayed for subpeenas against Taylor, 8. J. White and J. M. 
White, as executors of A. C. Steele, John J. Blackwood, 
J. H. Sanders and the Charlotte and South-Carolina Rail- 
road Company. 


Publication was made as to Taylor, and judgment pro 
confesso taken as to the I. R. Company and the executors. 

A demurrer was filed by Moses B. Taylor, John J. Black- 
wood and James H. Sanders, showing as cause: ‘ Ist, that 


the said bill is bad for multifariousness, in that it contains 
two distinct grounds of suit, wholly distinct and separate 
from each other; and in that it makes persons party de- 
fendants, who are unconnected with a large part of the sub- 
ject matter ; 

2d, that the said bill is bad for the misjoinder of Steele's 
executors.’’ 

“After the demurrer had been argued, his Honor overruled 
the same, and ordered that the defendants who demurred 
shoald answer. From this order they appealed to this 
court. 
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Wilson, for the complainant. 
| Dowd, for the defendants. 


Pgarson, C. J. This is an attachment by bill in equity 
under the statute, Rev. Code, ch. 7, to subject the interest 
of Moses B. Taylor, in the firm of J. M. Sanders & Co., 
and his interest as a stockholder in the Charlotte and South- 
Carolina Railroad Company, to the satisfaction of the com- 
plainant’s debt, on the ground that Taylor is a non-resi- 
dent, and has not ‘‘enough estate’’ on which an attach- 
inent at law could be levied to satisfy the debt. 

A joint demurrer is filed by Moses B. Taylor, John J. 
Blackwood and James M. Sanders. The statute, sec. 25, 
authorizes the debtor at any time before final decree to re- 
plevy, by executing a bond, &c., and ‘‘ thereupon he shall 
be permitted to plead, answer or demur to the bill,’’ &c. 
Taylor has not executed a bond, and therefore has no status 
im court, and, it the demurrer stood in his name only, the 
court would order it to be stricken from the file; but, as 
Blackwood and Sanders join him in the demurrer, his name 
will be treated as surplusage, and the demurrer considered 
as made on the part of Blackwood and Sanders only. 

The bill makes out a case under the statute, and is not 
defective in substance. ‘lhe suggestion, that the complain- 
ant cannot proceed by attachment in equity against Taylor, 
because Steele is a surety to his debt, and it is not averred 
that the remedy at law against him has been exhasted, has 
nothing to support it. It would be strange, if a creditor 
were required to exhaust his remedy against the surety be- 
fore he is at liberty to proceed against the principal ! 

The demurrer sets out two special grounds: Ist, the bill 
is multifarious, in that it contains two distinct grounds of 
' suit, and in that it makes ‘‘ parties defendants, persons who 
are unconnected with a large part of the subject matter.’’ 
It is true that Taylor’s interest in the firm of sanders & 
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Coa,, and his interest in the Railroad are two distinct things, 
and that the members of the firm and of the Railroad Com- 
pany are distinct persons; but it is not true that the bill 
contains two distinct greunds of suit. The debt due by 
Taylor, a non-resident, is the ground of suit, and there is 
no reason why the complainant may not, in the same bill, 
seek to have it satisfied out of two or more subjects, in 
which the debtor has an interest. 

2d, the misjoinder of the executors of Steele. 

No decree is asked against the executors, and it was not 
necessary to make them parties. If they had demurred, 
the bill would have been dismissed as to them, but the 
fact of making them parties nowise afiects the rights of 
Blackwood and Sanders, and consequently presents no 
ground of demurrer for them. Let the decretal order be 
afliirmed. This opinion will be certified. 


Per Curran. Decretal order affirmed, + 


JAMES M. IJAMS ». DENTON IJAMS, and PHILIP BOOE, 


The rule, that in injunction causes all the defendants must answer before a dis- 
solution will be ordered, will not be enforced where the party not answering is 
not charged with any particular knowledge of the material facts alleged; and 
more particularly, where no steps have been taken to bring such party into 
court. 

(The cases, Foster ¥. Jones, 2 D. and B. Eq., 201; Ashe v. Hale, 5 Ire. Eq., 55; 
and Wilson v. Hendricks, 1 Jones’ Eq., 295, cited and approved.) 


ORIGINAL BILL, praying for an injunction against an eject- 
ment, and for specific performance of a contract in relation 
to land, and for other relief, filed in the Court of Equity for 
Davie county, at Fall Term, 1863. 
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Upon the coming in of the answer of the defendant Den- 
ton, Bailey, J., at the same term, dissolved the injunction 
theretofore obtained, and from this order the complainant 
prayed for and obtained an appeal. 

The view taken by the court renders it unnecessary to 
state the facts in detail. 

It did not appear that the defendant Buooe had been made 
a party to the proceedings, either by subpoena or by publi- 
cation. 


Boyden and Furches, for the complainant. 
Bragg and Clement, for the defendant 


Battie, J. The equity, which the complainant seeks to 
establish in this case, is based upon the allegations which he 
makes in relation tothe purchase by the defendant, Denton 
jams, of the land in controversy from A. A. Harbin. The 
complainant avers that this purchase was made for his bene- 
fit, and that the purchaser was to take the title to himself, 
and to hold it only as a security for the purchase money, 
until he, the complainant, could pay the amount to him. 
The other defendant is alleged to have been a purchaser 
with notice, and therefore subject ty the same equity that 
attached to his vendor. In this aspect of the case, it is 
clear that the complainant cannot have the relief which he 
seeks, unless he can sustain his allegations as to the facts 
and circumstances attending the purchase by the defendant 
jams from A. A. Harbin; Foster v. Jones, 2 D. and B. 
Kq., 201. But these allegations are all distinctly and posi- 
tively denied in the answer of the defendant, Ijams. Such 
being the casé@, the usual result of a dissolution of the in- 
junction must follow, unless it can be prevented by the ob- 
jection that the other defendant, Booe, has not filed an an- 


swer to the bill. 
The general rule in injunction causes is, that all the par- 





JUNE TERM, 1866: 





Kincaid »v. Lowe. 











ties defendant must answer, before a motion to dissolve will 
be entertained. But this rule may be dispensed with under 
peculiar circumstances ; Ashe v. Hale, 5 Ire. Eq.,55; Wil- 
son v. Hendricks, 1 Jones Eq., 295. One of the exceptional 
cases is, where the party not answering is not charged in 
the bill with any particular knowledge of the material facts 
alleged, and the party answering is socharged. And more 
particularly is this so, when no steps havesbeen taken to 
bring the non-answering party into court; Ashe v. Hale, 
supra. The present case is clearly within this exception, 
No proper means bave been used to bring the defendant, 
Booe, before the court, and if there had been, he is not 
charged with a particular knowldge of the facts connected 
with the purchase by his co-defendant. His answer could 
do no more than fix him as a purchaser with notice, but 
could not in any way relieve the plaintiff from the eftect 
of the full, distinct und positive denials of the other de- 
fendant. 


Per CURIAM. Ordered accordingly. 





DAVID KINCAID e. ISAAC LOWE and others. 


The rule, that latent ambiguities in wills may be explained by parol evidence, 
approved of and applied. (* Linebarger Plantation.”) 

Decree as to costs in a suit for partition of land. 

(The case of President, Directors, §c. v Norwood, Bus. Eq., 65, cited and ap- 


proved.) 


OrternaL Brit, filed to Spring Term, 1864, of the Court 
of Equity for Lincoln county. 
The purpose of the suit was to obtain a partition of a 
4 
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tract of land described in a will as ‘‘ the Linebarger planta- 


tion.”’ 
No further statement of facts is required by the opinion. 


Bynum, for the complainant. 
No counsel for the defendant. 


Battie, J.- The difficulty, which is shown by the plead- 
ings, does not arise from any complication in the construc- 
tion of the will of David Kincaid, Sen., but grows out of 
the alleged uncertainty of what is meant in that will, by 
the expression, ‘‘ the Linebarger plantation.’’ ‘This is a 
plain case of latent ambiguity, as to which it is equally 
plain that it may be removed by parol testimony ; The Presi- 
dent, Directors, dc. v. Norwood, Bus. Eq., 65, and the cases 
therein referred to and commented upon. Testimony has 
accordingly been taken, and it proves, beyond all question, 
that by ‘‘the Linebarger plantation’’ the testator meant 
all the land he had originally purchased from Alexander 
Brevard, a part of which he had afterwards sold to David 
Linebarger, who settled upon and improved it, and then re- 
sold it to the testator. The reason, why the testator called 
the whole tract purchased of Brevard by the name of ‘‘ the 
Linebarger plantation,’’ was, no doubt, because the only 
settlement upon it was that made by Linebarger. At ali 
events, it is certain that he did call the whole tract by that 
name, and as such gave it in for taxation, for several years 
before his death. The parol testimony on this subject is 
strengtuened by the fact that the testator does not mention 
any land except the two tracts which he devises under the 
name of ‘‘the plantation on which I now live,’’ and ‘‘ the 
Linebarger plantation ;’’ and yet it is manifest from his 
will that he intended to dispose of all his estate, both real 
and personal. 

There must be a decree for partition according to this 
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opinion. The share of James Kincaid, who died before the 
testator, must, of course, be equally divided among all the 
parties, and the costs of the suit must be paid by the com- 
plainant and defendants, in proportion to their respective 
shares. 


Per CuRIAM. Decree accordingly. 








BEVERLY COLEMAN vo. JOHN COLEMAN. 


A mistake in a deed will be corrected only upon the terms, that the person ap- 
plying therefor will give effect to such counter equities in favor of the bar- 


gainor as may arise out of the transaction. 


Originat Brit, for the reformation of a deed, filed in the 
Court of Equity for Wilkes county, Fall Term, 1858, and 
set for hearing, and transferred to this court by consent of 
parties, at Spring Term, 1860. 

The facts necessary to an understanding of the opinion 
are set forth therein. 


Clement, for the complainant. 
Caldwell, for the defendant. 


Reape, J. It clearly appears that the draftsman of the 
deed in question did, by mistake, insert the word ‘‘ poles,”’ 
as often as the same appears in the deed, instead of the 
word ‘‘ chains ;’’ which was intended to be used. In this 
way the lines are much too short, and include a part only 
of the land which it was intended to convey. It is there- 
fore a fit case for the correction of the deed. 

The defendant, however, sets up certain equities, which 
he insists ought to rebut the equity of the complainant. 
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1. He says that the deed, although on its face absolute, 
was, in fact, but a mortgage to secure a certain sum which 
the complainant advanced for him, in order to relieve the 
land from a prior incumbrance, and that for this the com- 
plainant has been fully reimbursed. The evidence does not 
sustain this allegation, which, moreover, is inconsistent 
with the other equity set up by the defendant. 

2. He also says that it was verbally agreed, as part of 
the transaction, in the course of which the deed was exe- 
cuted, that the complainant should allow him and his wife 
to live upon the land during their lives, and to be supported 
out of its rents and profits. This allegation we find to be 
true, being supported by the evidence and indeed, in effect, 


admitted by the complainant. 

It would be inequitable to reform the deed, as prayed for, 
and thereby place the defendant in the power of the com- 
plainant, without securing to the defendant the right which 


he has established. 

We are therefore of opinion that the deed in question 
should be corrected by substituting the word ‘‘ chains’’ for 
the word “ poles,’’ wherever it occurs in the deed, upon the 
terms that the complainant execute a conveyance of such 
part of the land remaining unsold to Howard, as the de- 
fendant may designate, in trust, that the defendant and his 
wife be permitted to live upon the land during their lives, 
and be supported out of the rents and profits. 

Each party will pay his own costs. 

There muy be a decree in conformity with this opinion. 


Per Curiam. Decree accordingly. 
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DAVID R. BENNICK v. P. H. BENNICK and J. R STAMEY, Adm’r. &c. 


Where a creditor has exhausted legal remedies without avail, he may have the 
assistance of equity in subjecting to his claim the trust funds of his debtor—as, 
here, an interest in an estate in the hands of an administrator. 

(The cases, Hfough v. Cress, 4 Jones’ Eq., 295, and Zabbs v. Williams, Ibid, 352, 
cited and approved.) 


ORIGINAL Bit, to subject an interest in the hands of an 
administrator to the satisfaction of a claim of a creditor of 
one of the next-of-kin. It was filed to Fall Term, 1864, of 
the Court of Equity for Lincoln county, and the defendant, 
Bennick, demurred thereto; the other defendant filing 
neither answer nor demurrer, and no other proceedings being 
had in regard to him. The case was thereupon ‘ set for 
hearing, and sent to the Supreme Court by consent.’’ 

The course of the opinion renders no statement of the 
facis necessary. 


Bynum, for the complainant. 
Logan, for the defendant. 


Batrrr, J. We are unable to perceive any ground upon 
which the demurrer in this case can be sustained. The bill 
alleges debts due the plaintiff, that they have been reduced 
to judgments, that executions of fi. fa. issued upon them 
have been returned, “‘ no goods and chattels, lands or tene- 
ments, to be found,’’ and that the defendant, P. H. Ben- 
nick, is insolvent, except as to the distributive share now in 
the hands of the defendant, Stamey. These allegations are 
admitted by the demurrer, and according to the cases of 
Hough v. Cress, 4 Jones Eq., 295, and Tabb v. Williams, 
Ibid, 352, they show that the plaintiff should have the re- 
lief which he seeks. 
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The demurrer must be overruled and the cause remanded, 
to the end that the defendants may answer the bill. 


Per CurIAM. Demurrer overruled. 








MARY LYNCH »v. AARON LYNCH. 


Upon appeals from interlocutory orders granting alimony pendente lite, the Su- 
preme Court founds its decree on a re-examination of the petition only. 

Where such petition alleges adultery, it is a sufficient foundation for the order ap- 
pealed from. 


Petition, for divorce and alimony, filed at Spring Term,. 
1864, of the Court of Equity for Stokes county. 

The petition alleged adultery and other matters as ground 
for the relief desired. These allegations were denied, spe- 
cifically and distinctly, by the answer. 

At Fall Term, 1864, after the answer had been filed and 
replication thereto taken by the petitioner, upon motion of 
the latter the court allowed her alimony pendente lite, and 
from that decree the defendant appealed. 


Gilmer, for the petitioner. 
Morehead, for the defendant. 


Reape, J. The 15th section of ch. 39, of the Rev. Code, 
authorizes the Superior Courts to decree alimony at any 
time ‘‘ pending the suit;’’ for the meaning of which phrase 
we may refer to Simmons v. Simmons, post p. 63. In the 
present case his Honor made the decree at the return term, 
after the coming in of the answer; and, in considering the 
appeal that has been taken, this court is allowed by the ex- 
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press words of the section above cited, to ‘‘ re-examine only 
the sufficiency of the petition to entitle the petitioner to re- 
lief.’’ That petition, among other things, alleges that the 
defendant is guilty of adultery. If this be true, it is suffi- 
cient to entitle the petitioner to relief. 

The alimony in question was allowed in 1864, and its 
amount may be excessive now; but it will be within the 
power of the court below to revise that allowance, and adjust 
it to present circumstances. 

The interlocutory order must be affirmed. 

This opinion will be certified to the court below. 


Per CURIAM. Ordered accordingly. 





WILLIAM MAYHEW and others ». GEORGE F. DAVIDSON, Ex’r. of JOHN 
MAYHEW, deceased. 


A testator directed “thattheshares , , , which my son Presley, &c., are entitled 
to under this will, , 4 , as well as their equal dividend of my estate not be- 
queathed, be retnined by y y y trustees, &c., for them during their lives, and 
at the decease of any one of them the property , , , to return to his, her 
or their brothers and sisters :” Held, that upon the death of one of the tenants 
for life, her share devolved upon such of her brothers and sisters as survived 
her, together with the representatives of such as had died since the death of 
the testator; 

Also, that Presley’s interest in such share is not subject to the trust which affects 
the property originally given to him. . 

{The case Newkirk v. Hawes, 5 Jones Eq., 265, cited and approved.) 


Oria@tnaL Butt, filed to obtain a declaration of the respec- 
tive interests of the complainants in so much of the estate of 
John Mayhew, deceased, as had first vested in his daughter 
Mahala, and also for the payment of their shares as they 
might be declared. 
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The complainants were the only children of the testator 
who were surviving when the bill was filed, and the admin- 
istrator of two that had died since his death. The other 
child who had outlived the testator was Mahala, whose 
death is mentioned in the opinion. The defendant was the 
only executor that had qualified. 

The only clause of the will that was in dispute was as 
follows : ‘‘ 16th. Jt is my wish, and I so direct, that the 
shares in the lands and negroes which my son Presley and 
my daughters Matilda, Mahala and Evelina are entitled to 
under this will, except, &c., as well as their equal dividend 
of the residue of my estate not bequeathed, be retained by, 
and be subject to, the control of William Mayhew and 
George F. Davidson, trustees as aforesaid, in trust for them, 
said Presley, Matilda, Mahala and Evelina, during their 
lives, and at the decease of any one of them the property 
and its increase to be divided by said trustees equally among 
the children of what was due the parent, and should there 
be no children, the preperty to return to her, his or their 
brothers and sisters,’’ 

The cause was set for hearing upon bill and and answer, 
and ordered to be removed to this court, at Fall Term, 1863, 
of the Court of Equity for Iredell county. 


Caldwell, for the complainants. 
Boyden, for the defendant. 


Pearson, C.J. The property given to four of the chil- 
dren of the testator, to wit, Presley, Matilda, Mahala and 
Evelina, is to be held in trust for them during their nat- 
ural lives, and at the death of any one of them leaving a 
child or children, the share of the deceased parent is to be- 
long to such child or children; but if one or more should 
die without leaving a child or children ‘‘ the property is to 
return to her, his or their brothers and sisters.’’ Mahala 
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died without leaving a child, and the question is, Who take 
under the description, ‘‘ her brothers and sisters ?”’ 

The will takes effect and speaks at the time of the testa- 
tor’s death, and the brothers and sisters of Mahala living 
at that time are as clearly designated by this description, as 
if they had been named. These words do not include bro- 
thers and sisters who may have died in the testator’s life- 
time. [For they would naturally be referred to as *‘ de- 


ceased brothers and sisters.’’ The children of such would 
be spoken of as Mahala’s nephews and nieces. On the 


other hand the words cannot be restricted to brothers and 


sisters living at Mahala’s death; for to give them that effect, 


it would be necessary to add the words ‘living at her 
death,’’ or to say, surviving brothers and sisters, or words of 
a similar import. 

We have here then a contingent limitation where the 
persons are certain and the event uncertain. Interests of 
this sort, if in land, are transmissible by descent; if in 
personalty, devolve upon the personal representative ; We 
kirk v. Hawes, 5 Jones Eq., 265. 

The property, to which Presley becomes entitled as one of 
these brothers, will not be subject to the trust which affects 


p= 


the property originally given to him. 

There will be a decree declaring the rights of the parties 
according to this opinion. The costs will be paid out of 
the fund. 


len CuRIAM. Decree accordingly. 


/ 
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W. D. REYNOLDS & €0. v. ROBERT McKENZIE. 


The offices in the courts of law having, in November, 1865, become vacant by 
the result of the late war, the Provisional Judges, (who by an ordinance of 
the Convention had power to exercise at chambers all such authorities as by 
the laws of the State are conferred on Judges at chambers,) were authorized 
to exercise jurisdiction in cases in which, when the courts of law are open, 
equity has no jurisdiction. 

Being so authorized, neither they nor the courts which succeed them lose juris- 
diction of a cause entertained during such vacancy, by the re-instatement of 
the ordinary tribunals in their usual jurisdiction, 

Where a bill avers that the defendant threatens to sell the article in dispute, and 
send it beyond the limits of the State, and the answer admits the averment, 
with the explahation that the defendant does not intend to deprive complain- 
ants of such rights thereto or to its proceeds, as the law shall assign them: 
Held, to be a fit case for continuing an injunction. 

(Falls v. Carpenter, 1 D. and B. Eq. 237, cited and approved.) 


ORIGINAL Bitz, for specific performance, and for an in- 
junction, filed to Spring Term, 1866, of the Court of Equity 
for Robeson county. 

The bill stated a purchase by the complainants, through 
E. Murray & Co., as their agents, from the defendant, of 
eleven hundred bbls. of rosin, about the 7th of May, 1862, 


) 
and a payment of $3,575 for the same. The transaction 


was evidenced by a paper in words and figures following 
to wit: 


Witmrneton, May 7, 1862. 

teceived of E. Murray & Co. three thousand five hun- 
dred and seventy-five dollars ($3,575,) on purchase of 
eleven hundred sound barrels of virgin rosin,. subject to 
weight on delivery, at three dollars (3.00) per three hun- 
dred pounds to the barrel. Rosin in good order, and to 
remain under shelter for six months. free of storage; if 
longer, a reasonable rate of storage aftert he expiration of 
six months. My personal attention, if required, will be 
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given to it, and any additional eooperage to be paid for, it 
being at the risk of fire or otherwise by the purchaser, 
Said rosin is located immediately on the Wilmington, Char- 
lotte & Rutherford Railroad—the above rosin to be deliv- 
ered to the order of W. D. Reynolds & Co., where located, 
the difference made by weight to be settled for, with inter- 
est, on delivery of the rosin. 


(Signed) ROBERT McKENZIE. 


It stated that the complaimants have always been ready to 
pay the reasonable rate of storage as well as what is due for 
the services,of the defendant, &c., and that they have offered 
to the defendant so to do, and have requested him to de- 
liver the rosin; which he has refused to do. It alleged 
that defendant is a mere warehouseman fer plaintiffs, but is 
dealing with the rosin as his own, and threatens to sell the 
same, and send it beyond the limits of the State, or so to 
deal with it that it shall never benefit the complainants. 
The bill prayed for an injunction, the appointment of a re- 
ceiver, and for general relief. 

The answer admitted the execution of the paper (above) 
dated 7th May, 1862, also that sometime in the summer of 
1865, complainants offered to pay, (upon the defendant’s 
having the rosin weighed to determine the overweight,) and 
demanded a delivery of the rosin, which he declined ; also, 
that after the filing of the bill complainants offered to pay 
storage and whatever other charges might be due for coop- 
erage. It denied that, at any time before the summer of 
1865, complainants had demanded the rosin, or showed any 
readiness to pay charges as stated in the bill, or, as therein 
stated, had before the summer of 1865 demanded the rosin. 
That in 1863, under advice of counsel, he had offered to de- 
liver to E. Murray & Co., agents for complainants, the 
rosin, but Murray refused to receive it; that he ther ten- 
dered to Murray & Co. ‘‘the money which had been paid 
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by them as an earnest of the bargain, to wit $3,575, to- 
gether with interest thereon,’’ which Murray also refused 
to receive ; that a short time before, he had offered through 
Murray to the complainants to deliver the rosin, but that, as 
Murray told him, they refused to receive it; that in May, 
1862, he had 1,160 bbls. of rosin in mags, out of which the 
1,100 sold to complainants were to be taken, and that no 
separation was to be had until complainants should comply 
with their contract, and then the barrels were to be weighed, 
and weight above 300 pounds to the barrel was to be paid 
for. Defendant submits that the contract was executory, 
and that complainants have complete remedy at law. He 
claims the rosin as his own and intends to sell or otherwise 
dispose of it, denying however any intention to deprive 
complainants of it or its value, in case the law of the State 
shall determine that they are entitled to it, or its proceeds. 
Finally, he submits that no bill for an injunction will lie 
in such a case. 

A preliminary injunction was obtained before Buzton, J., 
on the 18th of November, 1865; and the same at Spring 
Term, 1866, of the Court of Equity for Robeson county, 
was by him continued to the hearing. Thereupon the de- 
fendant appealed to this court. 


Moore and W. A. Wright, for the complainants. 
Strange and Person, for the defendant. 


Pearson, C. J. There is no such want of equity on the 
face of the bill as to support the motion to dismiss. 

1. The ground taken by the defendant’s counsel, that a 
Court of Equity has no jurisdiction to compel the specific 
. performance of a contract te deliver rosin or other articles 
of a like nature, having no intrinsic value, because the 
party has a plain and adequate remedy at law, is stated too 
broadly. Courts ef equity have jurisdiction toe compel the 
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specific performance of all contracts; in other words—to 
make the party do the very thing he has agreed todo. This 
is equity. It is true that the eourt will not, except under 
peculiar circumstances, entertain a bill to enforce the spe- 
cific performance of a contract like the one before us. This 
is not for the want of jurisdiction, but because it is not 
worth while! For the party may, with the money, go into 
market and buy an article of the same kind that will suit 
him as well. 

Adams, on Equity, assumes that the court has general 
jurisdiction on the subject, but lays it down that, to induce the 
court to entertain a bill for specific performance—Ist. There 
must be a valuable consideration. 2d. A specific perform- 
ance must be practicable. 3d. *uch a performance must be 
necessary for the purposes of justice; for if the party can 
maintain an action at law, and recover damages, and with 
the money buy an article of the same kind, there is no oc- 
casion for the interference of a court of equity. 

In our case there was no occasion for the interference of a 
court of equity on account of the intrinsic value of the 
rosin, but there was a necessity for it on another ground. 
At the time this injunction issued, (November, 1865,) al- 
though the offices of the courts of law existed, there were, 
by the result of the war, no Judges to fill them. The 
offices were vacant. So there was no court in which the 
complainant could institute an action of assumpsit, for the 
recovery of damages for breach of the contract. The Judges 


of the courts of oyer and terminer had no powers except 
those conferred by the President through the Provisional 
Governor. These did not embrace civil suits, and those 


conferred by the Convention. The ordinance entitled, ‘* An 
ordinance to protect the owners of property and for other 
purposes,’’ ratified 18th October, 1865, invests the persone, 
appointed by the Provisional Governor Judges of the Courts. 
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of Oyer and Terminer, with power to exercise at their 
chambers all such powers and authority as by the laws of 
the State are conferred on the Judges of the Superior Courts 
of law and equity at chambers, e. g. to issue writs of in- 
junction, sequestration, &c. It is further ordained, that so 
soon as the Superior Courts are restored, the Judges of the 
‘Courts of Oyer and Terminer shall transfer the cases before 
them into the courts of equity, and the latter courts shall 
proceed as if the cases had been instituted there. Here is 
a declaration by the Convention that the ordinary courts of 
the State were not in the exercise of their powers, and that, 
but for the ordinance, the complainants would have had no 
remedy whatever when the defendant refused to deliver the 
rosin ; so the interference of the Judge of Oyer and Ter- 
miner was necessary. 

It was much discussed at the bar whe'her this contract 
was executed, in respect to the rosin, so as to vest the legal 
title in the complainants ; or only executory, leaving the 
title in the defendants. We deem it unnecessary te express 
an opinion on that question, for it is certain that so much 
of the agreement, as obliged the defendant to deliver the 
rosin to the order of the complainants, was executory, and 
in respect to that part of the agreement, the complainants are 
clearly entitled to a specific performance, and this is the 
primary equity which the bill seeks to set up. 

2. It was insisted that as in the first instance the bill 
was entertained because there was, ai that time, no court of 
law in condition to give a remedy; therefore, inasmuch as 
this reason had ceased by the restoration of the courts at 
the time that the motion was made to dismiss, the cause 
should not have been retained—under the maxim, cessante 
ratione, ¢c. 

‘ As the court had jurisdiction over the subject, and it was 
necessary for it to entertain the case in the first instance, 
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there is no principle by which the fact, that the courts of 
law were afterwards restored, could oust the jurisdiction. 
Having possession of the case, it was proper to retain it, 
and give relief. This is in analogy to the rule that where 
a court of equity has jurisdiction, it will not decline its ex- 
ercise, although a statute be passed conferring a like juris 
diction on the courts of law, unless the statute contain 
words of exclusion, which oust the jurisdiction of the courts 
of equity. The subject of relief against penalties furnishes 
a familiar instance of the application cf this rule. 

3. It was insisted that the equity for a specific perform- 
ance was lost by laches and unreasonable delay, and that 
this was a good ground in support of the motion to dismiss ; 
or that, at all events, it supported the motion to dissolve 
the injunction on the coming in of the answer, by which it 
appeared that, in 1863, the defendant had offered the rosin 
to the complainants and they refused to come and take it 
away, or to tuke back the purchase money which the de- 
fendant tendered, with interest. This conduct, as the de- 
fendant insists, amounted in effect to a rescission of the con- 
tract, and certainly makes it unreasonable afterwards to ask 
for its specific performance. 

We cannot perceive the force of this reasoning. In 1862, 
the defendant sold the rosin to the complainants, and re- 
ceived the purchase money, and as a part of the bargain 
agreed, that the rosin should remain under his shelter for 
six months, free of storage; if longer, a reasonable rate of 
storage was to be allowed—any additional cooperage that 
should become necessary to be paid by the complainants, 
and the rosin was to remain there at the risk of the com- 
plainants in respect of fire or otherwise. So, it was in the 
contemplation of the parties that the rosin would remain 
at the place where it was for some considerable time; how 
long is not expressed, but, say, a reasonable time. We do 
not consider that it was at all unreasonable, under the cir- 
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cumstances, that it should be left there until some time in 
the summer of 1865, after the war was over, and things had 
somewhat cleared up, so that it could conveniently be re- | 
moved. Taking into consideration the facts, that the pur- + 
chase money was paid, that the defendant was to be allowed 
storage, that the rosin was at the risk of the complainants 
by fire or otherwise, (which includes" the ravages of war,) 
and that war was going on at the date of the contract, that 


the complainants could not, until its close, remove the rosin 


to a seaport without heavy expense, or ship it, owing to the 
blockade—the silence of the agreement as to the time raises 
an almost necessary implication that. the rosin was to re- 
main there until the end of the war. In Falls v. Carpenter, 
1 D. and B. Eq., 237, specific performance is decreed, al- 
though the purchaser had failed for more than six years to 
comply with the contract, had become insolvent, and never 
would have been able to pay the price but for the discovery 
of a gold mine upon the land. In equity, time is not of the 
essence of the contract, unless made so by its terms. 

4, It was insisted that the injunction should be dissolved, 
because there is no reasonable ground to apprehend loss on 
the part of the complainants, as the defendant is solvent, 
and fully responsible for such damages as the complainants 
ean recover at law. The bill avers that the defendant has 
threatened to sell the rosin, and send it beyond the limits 
of the State. The answer admits that the defendant, con- 
sidering the rosin as his own property, has the purpose to 
sell it, or otherwise dispose of it as may seem most to his 
interest, but he denies that he intends to defraud the com- 
plainants of it or its value. In other words, he thinks that 
although he has sold the rosin once, and received the price, 
he can, with a good conscience, sell it again, and let the 
first purchaser recover damages at law, if he can. This 
does not accord with the principles established in courts of 
equity. The maxim is: Every one is obliged in conscience 
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to do the very thing. which for a valuable consideration he 
has promised to do; and the court will restrain the party 
from doing any act which will hinder or delay a compliance 
‘with its decree to that effect; see Parker v. Grammer, 
ante p. 28. 


Per CurraM. Decretal order affirmed.. 








JOHN CARSON, Ex’r., and others:v; GEORGE 8: CARSON and others: 


Where real and personal property was given to A., in trust for his wife and their 
children, with power to apply the proceeds to the maintenance, &c., of the cestui 
que trusts, and as the children should come to maturity to advance them, and 
also to devise the property to his wife and such of his children as he should 
deem right, (Wins. Eq., p. 25); Held, 

(1.) That, upon the death of any such children in A’s life-time, their several 
shares in the property vested in their real and personal representatives respec- 
tively, subject to any execution thereafter of the said power, 

(2.) That under the power to devise, inasmuch as some of the children survived 
him, he could not devise to a grand-child. 

(The cases, Miller v.. Bingham, 1 Ire. Eq., 423; Simmons v. Gooding; 5 Ire. Ey. 882; 
Brinson v. Wharton, 8 Ire Eq., 80; Ward v, Sutton, 5 Ire, Eq., 421, and Seott v. 
Moore, Win. Eq., 98, cited and approved.) ; 


OrtcrnaL BILL, upon an application for further directions. 
The case is sufficiently set forth in Winston’s Eq., p. 24, 
«June Term, 1864.) 


Bynum, for the complainants. 
No counsel in this court for the defendants. 


Batrtz, J. When this case was before the court at June 
Term, 1864, we confined our decision to the question as to 
the construction of the deed executed by Jonathan L. and 
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George M. Carson, to their brother, William M. Carson, in 
trust for certain persons therein described ; and we held 
that the cestui que trusts were the trustee’s then wife Elmira, 
and the children which she then had, and might thereafter 
have by him ; and that the children which the trustee had 
by a second wife took no part of the trust fund. Win Eq., 
24. Some other questions were presented by the pleadings 
which we declined to consider, until we could hear an ar- 
gument upon them. 

One of the questions is, whether the children of William 
M. Carson by his first wife had, during the life-time of their 
father, such an interest in the trust property not advanced 
to them by him, as survived to the real and personal repre- 
sentatives of those of them who died before him. We are 
clearly of opinion that they had, as is shown by the cases 
referred to by the counsel. Miller v. Bingham, 1 Ire. Eq., 
423 ; Simmons v. Gooding, 5 Ire. Eq., 382; Brinson v. 
Wharton, 8 Ire. Eq., 80. The consequence is, that the 
husbands of the deceased daughters will be entitled, res- 
pectively, to the shares of their wives in the personal estate. 
The land and its proceeds will go to the heirs at law of the 
deceased, who will be the children of the daughter who left 
children, and the brothers and sisters, including the hal’ 
blood, of the daughter who died without children. The 
brother and sister of the half-blood will also be entitled to 
equal shares with the other brothers and sisters of William, 
who died intestate and without issue. 

Another question is, whether the trustee, under power to 
make provision for his children by will or deed, could thus 
provide for grand-children, the children of a deceased 
daughter. 

It is settled that, where there are gifts in a will to chil- 
dren, grand-children cannot take when there any persons 
answering to the description of children. Ward v. Sutton, 
5 Ire. Eq., 421. Upon the same principle, a power con- 
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ferred upon a person to dispose of a fund among children 
will not authorize a disposition of a part of the fund to 
grand-children, at least while there are any children who 
can take it. The case of Scott v. Moore, Win. Eq., 98, re- 
ferred to by the counsel, does not apply, because that was 
the case of a marriage settlement decided upon the peculiar 
wording of the instrument, aided by the consideration, that 
from its nature it was intended to provide for the offspring 
of the parties to it. A decree may be drawn in accordance 
with this opinion. 


Per CurRIAM. Decree accordingly. 








JACKSON JOHNSON and b. W. SILER, Executors, &c. v. A. J. OSBORNE 
and others. 


Where a testator directed that two of the shares, into which he divided his estate, 
“ shall be in negro property, which shall be designated by the executors to this 
will;” Held, that such legacies were demonstrative, and, therefore, that upon 
the emancipation of slaves the legatees thereof lost them, and could not look 
to other parts of the estate for indemnity. 


OrtatnaL BILL, praying for instructions in regard to a 
will, filed at Spring Term, 1866, of the Court of Equity for 
Hay wood county, when the cause was set for hearing upon 
bill and answer, and transferred to this court. 

The complainants were the executors of Ephraim Os- 
borne, deceased, and the defendants his legatees. The will 
cousists of numerous items, and it appeared from it that, 
previous to its being written, the testator had divided his 
lands into several ‘‘ divisions,’’ which were duly numbered 
on a plat, filed with his will. 

No further statement is deemed necessary, in order to 


understand the opinion. 
& 
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No counsel in this court for the eomplainants. 
Bailey, for the defendants. 


Pzarson, C. J. Inthe 4th item of his will the testator 
provides for raising three shares, to be allotted to the chil- 
dren of his three deceased daughters ; such children to rep- . 
resent their mothers respectively; each set to take one 
share, and the share of each set to be assigned by drawing 
lots. 

The three shares were to be made up as follows: ‘* Divi- 
sion, No. 3,’’ in the plat to which reference is made, was to 
make one of the shares; ‘‘ the other two shall be in negro 
property, which shall be designated by the executors to this 
will.”’ 

At the death of the testator he owned many negroes, out 
of which the two shares could have been made. But by 
the act of emancipation it has become impossible to make 
the two shares in the manner directed by the testator, and 
the question is, Does the loss of these two shares fall upon 
the grand-children named in this item, or ‘‘ upon the estate 
at large?’’ by which we understand to be meant, Shall the 
value of these two shares be made up out of other funds in 
the hands of the executors? 

This legacy is demonstrative, i. e., the species of property 
of which it is to consist is pointed out by the testator, to 
wit, a part of his negrves to be designated -by the executors. 
The legacy then is specific, and as the subject has heen & 
stroyed by the political death of the slaves, the effeet is 
same as if they had all died a natural death, and in that case 
it is settled that the legatees must lose the legacy, and can- 
‘not look to the other parts of the estate for indemnity. 

No further instructions are asked for, and as the legatees 
get only one of the shares, to wit, “‘ Division No. 3,’’ and 
that one share éan itself be divided in the manner directed 
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by the testator, we presume that they will have no difficulty 
in dividing it in that, or in some other mode. 

This opinion will be certified to the court below ; and the 
costs will be paid by the executors out of the assets of the 
estate. 


Per CURIAM. Decree accordingly. 








WILLIAM L. TWITTY, Ex’r., v. J. C. CAMP and others, 


A clause, annexed to a devise in fee, providing that in case either of the devisees 
“ shall sell, or encumber his land with any sort of lien, by way of mortgage or 
otherwise,” before attaining the age of thirty-five years, then the devise should 
be void, is invalid, 


Tuts was a bill filed at Fall Term, 1864, of the Court of 
Equity for Rutherford county, in order to obtain a construc- 
tion of the will of Robert G. Twitty, deceased. 

One of the questions made in the bill referred to certain 
slaves that had been bequeathed by the testator. The clause 
of non-alienation, referred to in the opinion of the court, 
was as follows: ‘‘ Item 7. It being my desire that my chil- 
dren should enjoy the benefit of the property which I have 
given them, and believing that they cannot be better lo- 
cated than upon the lands which I have respectively given 
them, I therefore desire this condition to be annexed to each 
separate devise of land, and I do hereby make it a part of 
this my last will and testament, that is to say, that in case 
either one of my children shall sell or encumber his land 
with any sort of lien, by way of mortgage or otherwise, be- 
fore they attain the age of thirty-five years, then the devise 
to them of their respective parts of land to be void, and my 
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will is that it fall back to such of my children as may be 
living. It is, however, my will, that should any of my 
children marry, and have heirs, and die before they attain 
the above age, then that their children shall inherit their 
father’s and mother’s Jands.’’ 

No further statement of the contents of the bill or an- 
swer is necessary. 


Bynum, for the complainant. 
No counsel for the defendant in this court. 


Battie, J. Inthe events which have happened since the 
death of the testator, it has become unnecessary for us to 
decide the question raised in respect to the slaves given to 
his daughter, Mary Jane. 

The only enquiry pressed upon us relates to the clause of 
non-alienation annexed to the devises of land to each of the 
testator’s children. These devises are in fee simple, and 
the condition, by which the testator has attempted to re- 
strain the alienation of the land before the devisees respec- 
tively attain the age of thirty-five years, is contrary tu the 
nature of the estate, and is therefore void: See Pardue v. 
Givens, 1 Jones Eq. 306, where a condition restrictive of 
the power of free alienation was pronounced a nullity. The 
present case differs from that only in the circumstance, that 
here the restriction is confined to a disposition of the land 
under the age of thirty-five years. But this, we think, 
makes no difference. If the testator had the power to im- 
pose such a condition for thirty-five years, he might have 
imposed it for fifty, seventy or a hundred years, for we are 
not aware of any particular age up to which the restriction 
would be good, and beyond which it would be bad. Coke, 
Blackstone, and other elementary writers, lay down the 
rule generally, that a condition of non-alienation annexed to 
the conveyance inter vivos, or to a devise of a fee, is void, 
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because it is inconsistent with the full and free enjoyment 
which the ownership of such an estate implies. Our con- 
clusion is, that the devisees in fee under the will before us 
have the full power of selling, or otherwise disposing of 
their lands respectively, without the danger of incurring a 
forfeiture for so doing. A decree to that effect may be 
drawn accordingly. 


Per Curiam. Decree accordingly. 


ELIZABETH SIMMONS v. ALFRED SIMMONS, 


Where the defendant in a petition for divorce and alimony, not having been 
served with process, was present however in court at the term when the peti- 
tion was filed, and made objection personally to any order granting alimony; 
it was heid, that such presence and action did not give to the cause the char- 
acter of a lis pendens ; and, therefore, that at such stage no order for alimony 


could be made. 


Petition for divorce a vinculo and for alimony. The pe- 
tition was filed to the Spring Term, 1866, of Watauga Court 
of Equity. It stated various acts of adultery and of deser- 


tion upon the part of the defendant ; but instead of alleg- 
ing these things directly, frequently repeated the expres- 


sion, ‘‘ your petitioner weuld show,” &c. 

The record transmitted to this court stated, among other 
things: ‘‘ At this term of the court the petition was pre- 
sented to the Judge, and his fiat ‘made] that process issue 
to the defendant. The petition was then filed in court, and 
a motion made that alimony pendente lite be allowed peti- 
tioner. The defendant, being present in court, admitted 
that the matter set forth in the petition was sufficient to 
entitle petitioner to the relief prayed for, but resisted the 





IN THE SUPREME COURT. 





Simmons v. Simmons. 





motion, upon the ground that the court could not decree 
alimony pendenie lite, until a copy of the petition and sub- 
peena had been served upon him. The court was of a dif- 
ferent opinion, and allowed petitioner the sum of fifty dol- 
lars as alimony pendente lite, and awarded execution to issue 
for the same.’’ Whereupon the defendant appealed. 


No counsel in this court for the petitioner. 
Haywood, for the defendant. 
? 


Reape, J. In the case before us the petitioner came into 
court and read her petition to the Judge, and he ‘‘ ordered 
that process issue to the defendant.’’ ‘‘ The petition was 
then filed, and a motion made for alimony,’’ which was al- 
lowed. The defendant being present, but not having been 
served with process, nor yet entering an appearance, was 
allowed by the court to object to its power to decree alimony 
at that stage of the proceedings. But his Honor being of 
opinion that he had the power, allowed alimony, and or- 
dered execution to issue for the same. The defendant 
prayed for, and obtained an appeal. 

The statute, Rev. Code, ch. 39, s. 15, provides that, in 
petitions for divorce and alimony, the court may ‘‘ at any 
time pending the suit,’’ decree reasonable alimony. 

The question is: Was the suit pending? If it was, then 
his Honor had the power to allow alimony. If it was not 
pending, then he had no such power. 

‘‘Tt is no suit pending till the parties appear, or have 
been served to appear, but only a piece of parchment 
thrown into the office, which may be there forever, and 
never come toa suit.’’ Moore v. Welsh Copper Co., 1 Eq. 
Ca. Ab., 39. 

In a plea of ‘‘ Former suit pending,’’ it must be averred 
‘*that there have been proceedings in the suit, as appear- 
ance, or process requiring appearance, at the least.’’ 2 





JUNE TERM, 1866. 





Simmons ¢. Simmons. 





Dan. Ch. Pr. 726. Mitford Ch. Pl. 247. In the form given 
of a * Plea of a former suit depending,’’ in Curtis’ Equity 
‘Precedents, 164, it is said, ‘‘and this defendant appeared, 
and put in his answer to the said former bill,’ &c. So, 
there can be neither refraxit nor nonsuit, until the return 
term, when the plaintiff is demandable ; see Hagin v. Mus- 
grove, 1 Phil. Law, 13, decided at this term, and the cases 
there cited. 

It seems therefore to be settled that a suit is not pending, 
until the return term, or at least until service of process. 

In cases of divorce, alimony ought not to be allowed un- 
til the return term, and after the service of the process ; 
for, although the petitioner’s claim to alimony is to be de- 
termined by the Judge from the allegations of the petition 
only, yet, it is settled by the cases of Shearin v. Shearin, 
5 Jones Eq., 233; Taylor v. Taylor, 1 Jones, 528, that not 
only the answer but affidavits may be heard as to the amount 
of alimony proper to be allowed. The utmost reach of in- 
dulgence has been allowed by the Legislature and the courts 
when alimony is decreed upon the mere allegations ot the 
petitioner ; but to allow the amount of alimony, as well as 
the right to it, to depend upon the statements in the peti- 
tion, might in all, and doubtless would in many, cases, 
work great hardship. The defendant therefore ought to be 
heard, at least upon the amount of alimony; and this can 
only be after he is brought in by the service of process. 

The similarity of the language used by the Judge in stat- 
ing this case, to that of this court in Zaylor v. Taylor, 
supra, induces us to believe that his Honor acted in defer- 
ence to what he supposed to be the proper construction of 
that case. It will be found however that that case was de- 
cided before the Rev. Code was enacted, under the statute 
of 1852, which gave the court power, at the return term, 
or at any time thereafter, to allow alimony. The court in 
commenting upon that statute said, ‘‘ that it was the duty 
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of the court, at the return term, or at any time when ap- 
plication is made,’’ to allow alimony. But it is evident 
that what was meant by ‘‘at any time,’’ was, at any time 
subsequent to the return term. And in that case the fact 
was that the application was subsequent to the return term, 
i} We have not overlooked the fact, that, in an appeal to 
this court from an order for alimony, this court is restricted 
by the statute from looking into anything except the peti- 
tion itself, in order to determine the petitioner’s right to 
relief. But the present is a question as to the power of the 
court over the subject at the time; and we think that his 
Honor had not the power to allow alimony at that time, be- 
cause the suit was not pending. 

It was insisted on in the argument that the petition is so 
inartificial in form that no decree can ever be founded upon 
it ; that the facts are not alleged, but only stated hypotheti- 
cally. The haste with which pleadings have to be prepared. 
upon the circuit affords a reasonable excuse for an occa- 
sional absence of accuracy and precision. But a radical 


departure from ordinary forms is inexcusable. it embar- 
rasses the court and jeopardizes the interests of suitors. 
As the case has to go back, the petition will probably be 


amended. 
The interlocutory order allowing alimony is reversed. 
This opinion will be certified to the court below. 


Per Curiam. Interlocutory order reversed. 
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HENRY G. SPRINGS rv. JAMES M. SANDERS. 


So long as a contract for the sale of land remains executory on both sides, the 
vendor has the same right to enforce a specific performance of it against the 
purchaser, as the latter has against him; therefore— 

In such a case the vendor may maintain a bill against the vendee, to enforce the 
payment of the purchase money. 


OriGInaL Brit, filed to Spring Term, 1866, of the Court 
of Equity for Mecklenburg county. At the same term a 
demurrer was filed, and the cause set down and argued. 
The demurrer having been overruled, the defendant ap- 
pealed to this court. 

The bill showed a contract for the sale of a lot of land, 
and alleged that a large portion of the purchase money was 
still due. The prayer was for a decree directing the land 
to be sold, and the proceeds to be applied to the payment 
of the purchase money, and for other relief. 

To this the defendant filed a general demurrer. 


Wilson, for the complainant. 
Dowd, for the defendant. 


Battte, J. There is no doubt that where the contract 
for the sale of lands remains executory on both sides, the 
vendor has the same right to enforce a specific performance 
of it against the purchaser as the latter has against him. 
This is not denied by the counsel for the defendant, but he 
insists that where there is nothing for the purchaser to do, 
but to pay the price, the vendor cannot sustain a bill in 
equity against him, because he has a complete remedy by 
a suit for the money at law. For this position the counsel 
relies on the authority of a case referred to in a note to 
Adams’ Equity, 77, where it is said: ‘‘ A specific perform- 
ance will not be decreed except where the legal remedy is 
inadequate, and something remains to be done besides the 
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mere payment of money.’’ See Phyfe v. Wardell, 2 Ed- 
wards, (N. Y.) Rep., 47. 

This is undoubtedly so in a case where the title to the 
land has been conveyed to the vendee, and the vendor has 
taken his note, or other security, for the purchase money ; 
but it is otherwise when the title has been retained as a se- 
curity for the price. In the latter case something remains 
to be done on both sides, and as the purchaser can go into 
equity for a specific performance, the principle of mutuality 
gives the same right to the vendor. Thus, we find it stated 
in a recent treatise on the subject, that ‘‘ it is the principle 
of mutuality which has led to the practice of compelling 
specific performance of contracts for sale against the pur- 
chaser, where, in fact, the claim made by the bill is only 
the sum of money agreed to be paid. Now equity origi- 
nally interfered to effect the performance of contracts, in 
order to give the party the actual thing contracted for, and 
at the instance of the purchaser ; but when once that juris- 
diction was assumed, the principle of mutuality compelled 
equity to assist the vendor.’’ Batten on Spec. Perf., p. 66, 
(67, Law Lib., 59). In the case of Phyfe v. Wardell, above 
referred to, nothing remained to be done by the vendor, so 
that he could not have maintained his bill for the price 
which the vendee had agreed to pay, but for another ingre- 
dient of equity which the case discloses. Had the title 
been retained by the vendor, then there would have been 
no necessity to resort to any other matter to sustain the 
equitable jurisdiction, for the case would have come within 
the principle stated by Mr. Batten, and in support of which 
he cites several authorities. 

The order is affirmed, and the cause remanded, in order 
' that the defendant may answer the bill. 


Per CurraM. Decretal order overruling the de- 
murrer affirmed. 





